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Chair’'sMessage

| was honoured to be appointed Chair of the Environmental Review Tribund in December of
2001. This Annua Report primarily dedlswith the term of my predecessor, Carl F. Dombek.

| would like to congratulate him on ajob well done. | want aso to extend appreciation from the
other members of the Tribunal and mysdlf to Len Gertler, awdll-respected member of the
Tribuna since May 17, 1990, whaose gppointment ended in May of 2001.

This report provides a detailed picture of the Tribund’s activities this past fiscd year. | would
like to address a particular key achievement — the Niagara Escarpment Review Hearing. This
was headed up by Knox M. Henry and David Pearson. It was amgjor undertaking with 104
participants. The complexity of this hearing together with the increased workload of the
Tribuna led to efforts to improve the case management system. To improve public access and
involvement, the Tribunal posted written submissons on itswebsite. Thisdso dleviated the
problem of a substantia number of participants appearing Smultaneoudy as occurred during the
Pan Review five years previoudy.

The success of this understaking was made possible by strong and imaginative staff support.
This was recognized by the Minigiry of the Environment, which awarded the aff the coveted
Emerad Award for “Innovation” for their efforts.

A Minigtry review of water systems across the Province generated 52 new water system appedls
between January 21 and March 31, 2002. The Tribuna has scheduled a series of public
information sessons as an innovative method of informing and involving the public in this

process. Including these, the Tribund received 247 new cases compared to 187 in the previous
year.

In the past few months as Chair, | have come to know the Vice Chairs, Members and staff of the
Tribund. | can atest to their hard work and conscientious gpproach to their responsibilities.

Based on this year’ s strong performance, we at the Tribunal 1ook forward to the exciting
chalenges ahead as environmentd issues take on an even higher profile for the people of
Ontario.

lan McPhail Q.C.
Chair

June 27, 2002
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Tribunal Structure

TheTribunal’s Mandate

The Environmenta Review Tribund was edtablished under the Environmental Review Tribunal
Act, 2000.

The Tribund functions as a quasi-judicid tribund, subject to the rules of naturd judice, the
requirements of its governing legidaion and the Statutory Powers Procedure Act. The Tribund
adjudicates gpplications and gppeds under the following dtatutes. the Environmental Assessment
Act, the Environmental Protection Act, the Ontario Water Resources Act, the Pesticides Act, the
Consolidated Hearings Act, the Environmental Bill of Rights 1993 and the Niagara Escarpment
Planning and Development Act. For an overview of the legidation, refer to Appendix A.

The Tribund’s mandate is to provide an independent review of decisons of the Directors of the
Minigry of the Environment, and a far public hearing process that assesses the merits of
proposed devel opment projects, plans or programs that will have an impact on the environment.

Under the Niagara Escarpment Planning and Development Act, the Miniger of Naturd
Resources appoints members of the Tribund as Hearing Officers to conduct hearings and make
recommendations concerning decisons of the Niagara Escarpment Commisson (“NEC”). The
NEC agppoints members of the Tribuna as Hearing Officers to conduct hearings for the purpose
of receiving representations respecting proposed amendments to the Niagara Escarpment Plan,
when objections have been made to the proposed amendments, or for the purpose of periodic
review of the Plan.

The Environmentd Review Tribund adso functions as the Office of Consolidated Hearings to
hear gpplications made under the Consolidated Hearings Act. A JDint Board can be established
under the authority of the Consolidated Hearings Act in order to diminae a multiplicity of
hearings before different tribunas on matters reating to the same undertaking. The composition
of a Joint Board may be drawn from members of the Environmentd Review Tribund and the
Ontario Municipd Board. A Joint Board is empowered to hold a hearing to consder dl of the
matters under dl of the acts the proposa is subject to and for which hearings are required.

The principad task of Tribund members, who are Lieutenant Governor in Council appointees, is
to conduct far, efficent and impartid hearings Tribund members must condder dl the
evidence presented, and make decisions (or recommendations) with written reasons based on that
evidence, in a manner that protects the environment and is condgtent with the Tribund’s
governing legidation. For aprofile of the Tribuna members, refer to Appendix B.
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CoreBusinesses of the Tribunal

The Environmental Review Tribund has four core businesses which are:

1. Hearings and Decision Making
2. Staff Processing of Hearings
3. Outreach

4. Alternative Dispute Resolution

1. Hearingsand Decison Making

This component is entirdy in the hands of the Tribund members, dl of whom are Order-in
Council gppointees, and includes hearings held by members and their written decisons.

All recommendations/decisons made under the Niagara Escarpment Planning and Development
Act on permit development applications are required by legidation to be made within 30 days of
the concluson of the hearing or within such longer period as the Minister of Naturd Resources
may dlow. Niagaa Escarpment Plan amendment gpplication decisons must be rendered not
more than 60 days after the concluson of the hearing or within such extended time as the
Niagara Escarpment Commisson may specify. Tribuna decisons on the Environmental Bill of
Rights, 1993 leave to apped applications are to be made within 30 days &fter the day on which
the application is filed, unless the Tribunad determines that, because of unusud circumstances, a
longer period is needed. In dl other types of decisons, Tribund Members will endeavor to
render their decison within 30 days of the completion of the hearing or the filing of find written
submissions (if ordered by the hearing pand!).

2. Staff Processing of Hearings

This core business includes dl adminigtrative steps necessary to process an apped/application
from the dae of fird filing to the beginning of the heaing. The Tribund hears
gopedsapplications pursuant to seven different datutess  When an gpped/application is
received, it is dedt with through one of five different adminidtrative processes. Each process
includes

- sreening the apped/application to assess its compliance with the Act under
which it wasfiled,

- assigning it to the gppropriate hearing process,

- cheduling the hearing;

- monitoring and adminigering the process through to the rendering of the
written decison and the closure of thefile,

Environmental Review Tribunal 3 Annua Report
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3. Outreach

The outreach core business of the Tribunal has both passive and active components.

The passve component of the Tribuna:s outreach core busness condsts of a number of
initiatives. The Tribuna has created brochures, flyers and other publications explaining its role
and procedures to be distributed to clients upon request.  Also, the Tribund has created and
maintained a webdte which provides a wide variety of maerid on an ongoing bass. Webste
users have 24-hour access to current informaion regarding the Tribund and its hearings,
including its decisons, forms, relevant satutes, and Rules of Practice. Website users may dso
view the information presentation on the Tribuna:s website,

The active component of the Tribuna:s outreach core business includes a number of initiatives.
These include daff responses to quesions from clients, public information and education
sessons ddivered by senior gaff or Tribund members, and stakeholder consultation.  The
Information Sessons are held by the Tribund to inform the public of the hearing process prior to
complex hearings. Upon request, education sessons are held to educate various public groups
about the Tribunal=s jurisdiction, processes and other matters. Due to a recognized greeter public
interest, the Tribund has included public information sessons as pat of the scheduling process
for the large number of appeds recaved pertaning to municipd waer sysems. The Tribund
has formed a Client Advisory Committee of stakeholders to assst in providing feedback
regarding new policies, procedures and general operationa issues. The public can dso provide
feedback to the Tribuna by using the form created on the website for that purpose.

4. Alternative Dispute Resolution Services

The Tribunaks senior daff and severd of its members have received certified training in
Alternative Dispute Resolution (ADR) and ae experienced mediators.  Mediation, generdly
conducted 30 days before the commencement of a hearing, is offered to al parties appearing
before the Tribunal, and before the Niagara Escarpment Hearing Office.

Rules of Practice and Guidelines

On June 22, 2001, the Rules of Practice were revised and adopted by the Tribunal. Since that
time, the Rules, Practice Directions and Guiddines have undergone a further review and more
refinements. Suggested amendments were drafted and, in November 2001, posted on the
Tribund’s webdte to invite comments from the publicc. The proposed revisons were aso
circulated among the Tribund’'s Client Advisory Committee and other organizations such as the
Ontario Bar Association, the Canadian Environmenta Law Associaion and other groups
interested in environmental hearing issues  Comments and suggestions were received and
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congdered by the Tribund and a revised st of Rules, Practice Directions and Guiddines is
currently being prepared.

The Rules, Practice Directions and Guiddines reman open to review and revison as
circumgtances and new legidation may dictate in order to reflect the changing needs of the
Tribund and the public.

Niagara Escar pment Plan Review Hearing

The Niagara Escarpment Plan Review Hearing continued into this fiscd year. At the conclusion
of lagt fisca year, the Hearing Officers had released procedura orders which set out two phases
to the hearing. The first phase was a written one, where participants filed their submissons for
posting on the website. The second phase was an ord one where participants made submissons
to the Hearing Officers.

The Tribund, in its role as the Niagara Escapment Hearing Office, dedicated a portion of its
webgte to dlow public access to al written submissons filed, dl written questions filed, and al
answers to the written questions filed for the written phase of the hearing. This webdgte dso
included background documents and dectronic forms to file submissons. The Hearing Office
adso provided public libraries in Hamilton, Milton, St. Catharines, Owen Sound and Orangeville,
as wel as the Niagara Escarpment Commisson offices in Georgetown and Thornbury, with
information on the Hearing for use by the publicc. Niagara Escapment area libraries aso
provided access to the website for members of the public who did not have that capatility.

Many participants were initidly criticd of the procedura rules for the hearing, largely because
they did not dlow for ord cross-examinaion of one paty’s presenter by another and relied
heavily on an e ectronic submission process.

We acknowledge that some people may have fdt disadvantaged by needing to make their
submissons dectronicdly; however, being able to make dl the submissons accessble on a
webste, coupled with eectronic question and answer capability, alowed nore people to become
informed and involved in a grester depth than in the traditional process. From April 1, 2001 to
March 31, 2002, a tota of 35,343 requests were received by the Plan Review Hearing website
with 5119 vidtors. A lig of most popular downloads from the dedicated webdte are listed in
Appendix E. Thiswebgte sill remains available,

A tota of 104 participants made ora and/or written submissons and many attended during the
weeks of ord presentations held between Jduly 16 and August 10, 2001 in Orangeville, S.
Catharines, Owen Sound and Milton. Participants who made a submisson before the filing
deadline were dlowed 30 minutes to present their views, while those who did not were given 10
minutes. The locations and times of the Hearing were advertised in loca papers in January 2001
and again about ten days in advance of the hearing.
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At the conclusion of the hearing, the Hearing Office sought feedback from the participants in the
form of a quedionnaire.  For highlights of the results of this feedback refer to page 22 of this

report.

The Hearing Officers rendered their recommendations to the Minister of Naturd Resources on
October 15, 2001.

Ministry of the Environment’sEmerald Award

In February, 2002, the daff of the Environmental Review Tribuna were awarded the 2001
Minigry of the Environment's Emerdd Award in the category “Innovation” for ther work on the
Niagara Escarpment Plan Review Hearing. The team included: Karen Beditie, Hanna Botros,
Susan Dunn, Ann Ellen, FHeurette Lee, Gaye McCurdy, Marlene Mills and Dina Ogela

Client Advisory Committee

The Environmentd Review Tribund’s Client Advisory Committee (“CAC’) is composed of
Stephen Garrod, John Jackson, Ann Joyner, Richard Lindgren, Isabelle O Connor and Craig
Sdby.  On November 19, 2001, the CAC had its firs forma meeting with the Chair of the
Environmenta Review Tribund and senior daff. At this meeting, the Committee established
Terms of Reference and provided comments on proposed revised Rules of Practice, Practice
Directions and Guiddines ~ The Committee will mest with the members of the Tribund a its
next mesting.

Adminidrative Liaison Committee

The heads and senior management of the Niagara Escarpment Commission, the Environmentd
Commissoner of Ontario and Operations Divison and the Environmentd Assessment and
Approvads Branch of the Ministry of the Environment, the Lands and Waers Branch of the
Minisry of Naurd Resources and the Tribund participate in a forum for the exchange of
information and idess relaied to ther respective administrative operdation, as they impact upon
each other. The Committee met on April 21, 2001 and we look forward to future meetings.

In-House L ear ning Program

The Tribund has continued to conduct the Learning Program for its members and daff. The
Learning Program provides haf-day workshops and seminars on topics of relevance to the
Tribuna. This fiscd year, the Tribund hosted a number of outstanding speskers. | conjunction
with the government’s initiative on cooperation, the Tribuna has expanded the invitation to
attend to other organizations Members and daff from: the Agriculture, Food and Rura Affars
Tribund; the Environmentd Commissone’s Office the Minigry of the Environment;, the
Ministry of Naturad Resources and the Niagara Escarpment Commission atended sessons. For a
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complete list of the Learning Program’s workshops and seminars held in this fisca year, refer to
Appendix C.

Resourcesand Land Cluster Liaison Committee

In September 2001, the Char of the Environmental Review Tribund wrote to each of the
members of the liaison committee to seek advice as to whether to reconvene the committee to
revigt arees of mutud interes. As insufficient interest was recelved, the Tribund did not
schedule any future meetings dthough the participating agencies are invited to atend the
Tribund’s Learning Program sessons.

Environmental Compensation Cor por ation

The Environmenta Compensation Corporation (“ECC’) provides compensation under the
authority of the Environmental Protection Act to persons who suffer loss or damage as a direct
result of an environmentd spill.  Generdly, it is a payer of last resort, as gpplicants ae required
to make al reasonable efforts to obtain compensation from the persons responsble for the spill.

In June 1997, the Environmental Approvals Improvement Act, 1997, was enacted. It provides
that no application for the payment of compensation, received after June 3, 1996, for loss or
damage directly resulting from a spill shal be processed or pad by the ECC. Only a few
outstanding applications remain. However, these gpplications cannot be consdered until the
related civil actions have been ompleted. The ECC no longer has staff and at the request of the
Minigry of the Environment, the Tribund’s counsd monitors the outdanding applications and
assgsin their eventud resolution.

Resour ce Sharing in the Agency Sector

Knox M. Henry, Vice-Chair, is cross-agppointed as a part-time member of the Ontario Rentd
Housng Tribuna (“ORHT”). The Tribund agreed to share up to five days per month of the
Vice-Char's time to dlow him to gt on hearings of the ORHT. This initigtive is pat of the
Tribund’s overdl commitment to sharing resources within Ontario’s Agency sector.

The Tribund’s offices are located within the same office tower as the offices of the Ontario
Energy Board (“OEB”). As a result of an agreement between the Chairs of both Tribunds, the
Tribuna receives its Internet and e-mail access through the OEB’ s connection.

Space adjacent to the Tribuna’s offices is occupied by the Ontario Pesticides Advisory
Committee (*OPAC’). The Tribuna currently shares resources with OPAC thet incdude:  the
provison of a Local Area Network and systems support, a common entrance and backup
reception, and other adminigtrative functions.

Environmental Review Tribunal 7 Annua Report
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Law Co-op Program

The Tribund participated in the University of Victorids Lawv Co-op Program. John Carlide and
Bonnie Penfold, law students, worked at the Tribund from May to August 2001. They asssted
the Chair, members and counsdl with various law-related assgnments.

Environmental Review Tribunal 8 Annua Report
April 1, 2001 to March 31, 2002



2002 ‘TE Yok N 01 TOOZ ‘T [HdY

1oday [enuuy

feundiil MaINSY [eIUSWIUOIIAUT

Tribunal Activities

Case Type No. of No. of New No. of No. of No. of No. of No. of No. of No. of
Unresolved Cases Cases Cases Cases Cases Hearing Tribunal Tribunal
Cases Received in Resolvedin | Resolvedin | Closed in Carried DaysHed DaysHed DaysHeld on
Carried 01-02 Fiscal 01-02 Fiscal | 01-02 Fiscal | 01-02 Fiscal | Forward in 01-02 on Other ADR in 01-02
Forward Year Year by Year by Year by into 02-03 Fiscal Mattersin Fiscal Year
into 01-02 Decision of | Tribunal Other Fiscal Year | Year** 01-02 Fiscal
Fiscal Year the Approved M eans* Year***

Tribunal Settlements

ENVIRONMENTAL ASSESSMENT ACT

Applications

by Referra 0 0 0 0 0 0 0 0 0

ENVIRONMENTAL PROTECTION ACT

Applications

by Referra 0 0 0 0 0 0 0 0 0

Appedls 15 57 6 7 38 21 27 35 11

ONTARIO WATER RESOURCESACT

Applications

by Referra 0 0 0 0 0 0 0 0 0

Appedls 16 85 13 2 23 63 75 18 6

PESTICIDESACT

Appeds 0 2 2 0 0 0 0 1 0
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Cas=Type No. of No. of New No. of No. of No. of No. of No. of No. of No. of
Unresolved Cases Cases Cases Cases Cases Hearing Tribunal Tribunal
CasesCarried Received in Resolvedin | Resolvedin | Closed in Carried DaysHed DaysHed Days
Forward into 01-02 Fiscal 01-02 Fiscal | 01-02 Fiscal | 01-02 Fiscal | Forward in 01-02 on Other Hed on
01-02 Fiscal Year Year by Year by Year by into 02-03 Fiscal Mattersin ADRin
Year Decision of | Tribunal Other Fiscal Year Year** 01-02 Fiscal | 01-02

the Approved M eans* Year*** Fiscal
Tribunal Settlements Year

NIAGARA ESCARPMENT PLANNING AND DEVELOPMENT ACT

Deve opment

Permit 8 65 25 0 30 18 17 4 14

Appedls

Man

Amendment 1 1 1 0 0 1 5 0 0

Applicaions

Niagara

Escarpment 1 0 1 0 0 0 23 0 0

Pan Review

Hearing

CONSOLIDATED HEARINGS ACT

Applicaions 3 1 1 0 0 3 3 0 3

ENVIRONMENTAL BILL OF RIGHTS, 1993****

Leaveto

Appedl 0 36 21 0 14 1 0 0 0

Applicaions

Total 44 247 70 9 105 107 150 58 34

* Resolved by other means include: withdrawal by applicant/appellant; case abandoned; settlement reached after mediation, etc.

* Hearing days held include preliminary hearings and hearings.

* k%

*k*k*x

Other matters may include: Tribunal days held for the hearing of motions; stay applications; pre-hearing conferences, etc.
It isthe Tribund’s practice to hold written hearings in these matters.
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Stage of Cases

Total Resolved Cases - 2000-2001 vs. 2001-2002

Cases Carried Forward

into the next fiscal year

Cases Closed

New Cases

Cases Carried Over

into the fiscal year

0 50
O 2001-2002
O 2000-2001

100

150

Number of Cases

200

250

300
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Total Cases in 2001-2002 by Case Type

Case Type Number

EPA Applications 0
EPA Appeals 72
OWRA Appeals 101
NEPDA Appeals 73
NEPDA Applications 2
CHA Applications 4
EBR Leave Applications 36
Pesticides Appeals 2
NEPDA Plan Review 1

Total Cases in :

Pesticides #
0.699Note: There were no
goplications referred under the Environmental Protection Act, the Ontario Water Resources Act and the Environmental
Assessment Act.



Summaries of Selected Decisions
Environmental Bill of Rights, 1993
Niddery v. Director, Ministry of the Environment

An gpplication for leave to apped under the Environmental Bill of Rights, 1993 wes filed in
October 2001, in respect of a renewa of a Permit to Take Water (“PTTW”) issued to Mark Rich
Homes, Ltd. in the Township of Severn. The PTTW was for the seasond irrigation of golf greens
a the Hawk Ridge Golf & Country Club. The PTTW dlowed for the taking of a maximum of
3,028 litres per minute, or 1,892,700 litres per &n hour day for a maximum of 60 days per year
from Silver Creek. The renewed permit was issued for a period of five years.

A number of grounds were raised by the Applicant for leave to apped. The Applicant argued that
the Minigry of the Environment (“Ministry”) did not have, nor consider, basdine data for Silver
Creek and therefore was not in a podtion to monitor the PTTW or enforce its terms. Also argued
was that the Minisry did not take into consderation the impact of the reduced weater flow on
water qudity standards and the cumulative effect relaing to discharges of leachates from a
nearby landfill and trailer park. Ladtly, the Applicant argued that the Ministry had not considered
or assessed the harm to brook trout in the creek.

I ssue: Should leave to apped be granted?
Decision:

The application for leave to aoped was dismissed. The onus was on the Applicant to
demondtrate that the Director’s decison was unreasonable having regard to the rdevant law and
government policies and that the Director's decison could result in sgnificant ham to the
environment. The Applicant had not discharged that onus. The Tribund was satisfied that the
decison to issue the PTTW was reasonable and that no sgnificant harm to the environment
would result.  The Tribuna noted that there was a ten year history of operation with the origind
PTTW in which no problems had been noted. In addition, the intake for the taking was above
low water levels and could not be used when levels dropped. Moreover, Ontario Low Water
Response Plan would automaticaly reduce the amount of the taking when low precipitation
occurred. The Applicant had provided no evidence that leachate was reaching the creek nor that
there were any inputs from dher developments. As for the brook trout, the Tribuna noted the ten
year history of the previous water taking and the absence of any evidence that the fish had been
affected.

Released: November 27, 2001 (Case No.: 01-115)
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Niagara Escarpment Planning and Development Act
Escarpment Link- Niagara Escarpment Plan Amendment No. 71

On August 9, 1990, the Miniger of the Environment informed the Niagara Escarpment
Commisson (“NEC’) of the initigion of the expasion of the Niagara Escarpment Planning
Area (the “Planning Ared’) by means of an amendment to an order issued under subsection 3(1)
of the Niagara Escarpment Planning and Development Act (the “NEPDA”).

Two areas were covered by the Minister’s amendment. One, the “Kolapore Uplands’, an area of
publicly owned land, was added to the Niagara Escarpment Plan (the “Plan”) through a Plan
Amendment in 1994. The other, comprisng the subject lands of this matter, is known as the
“Escarpment Link”. These lands encompass gpproximately 2,280 ha within the Region of Haton
(City of Burlington) and the new City of Hamilton (formerly Region of Hamilton-Wentworth),
including landsin the former Towns of Dundas and Hamborough, and in the City of Hamilton.

On August 16, 1990, Ontario Regulation 507/90 was approved, thereby amending certain
paragraphs of the Schedule to Regulation 684, R.R.O. 1980, and expanding the Planning Area
On December 12, 1990, a resolution was passed by the Ontario Legidative Assembly, which
approved the Minigter's amendment to the order, referred to in paragraph one, as required under
subsection 3(3) of the NEPDA.

On May 18, 2000, the NEC issued a staff report intended to serve as the basis for Amendment
71, adding the “ Escarpment Link” lands to the Plan.

The NEC subsequently began conaultation with the genera public, landowners and
municipalities, and appointed a Hearing Officer on May 7, 2001. The Hearing Officer was
appointed to hear representations concerning the proposed amendments to the Plan. The hearing
was advertised and severa prdiminary hearings were held to add parties, participants and
presenters.

In October 2001, a number of property owners within the proposed amendment area expressed
their opinion that the NEC had not met the requirements of subsection 3(2) of the NEPDA and
therefore the Hearing Officer did not have the authority to proceed with the hearing. A motion to
chdlenge the jurisdiction of the Hearing Officer was scheduled for January 7, 2002.

The subgtantive grounds for the motion were:

The required investigations/surveys pursuant to section 3(2) of the NEPDA had not been
carried out as directed;

In the dternative, the datutory two-year limitation from the date of the Minister’s Order,
by which dae the investigations/surveys were required to have been completed pursuant
to section 3(2) of the NEPDA, has expired.
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Issue: Did the Hearing Officer have the jurisdiction to proceed with the hearing to consider the
proposed amendment?

Decison: The Motion was denied. The Hearing Officer fird determined that he had the
authority to decide whether the amendment proposed by the NEC had been prepared according
to the provisions of the NEPDA.

Next the Hearing Officer conddered the propodtion advanced by the Moving Parties that
subsection 3(2) of the NEPDA imposes the same gatutory preconditions on the NEC today, just
as it did before the Plan was enacted. These preconditions arise if the NEC proposes an
amendment to the Plan that brings lands into the purview of the Plan after they have firg been
added to the Planning Area by means of an amendment that enlarges the boundaries of the Area
The Hearing Officer reviewed the history of the legidative changes and determined tha the
extensve preconditions set out for the initid esablishment of the Plan do not agoply to
subsequent Plan amendments. The Hearing Officer determined that the hearing on the
amendment should continue as the NEC had followed the prerequisite statutory procedures.

Released: January 29, 2002 (Case No.: 01-010)

An gpplication for judicad review was issued by the moving paties. The judica review is
pending. The Hearing Officer is continuing with the hearing.

Janzen v. Niagar a Escar pment Commission

This was an apped from a decison of the Niagara Escarpment Commission (“NEC”) to issue a
development permit to congtruct a one-story home within the Town of Niagara on the Lake. A
neighbour objected to the permit on the grounds thet the home would block the neighbour’s view
of Lake Ontario. The NEC wrote to the Niagara Escarpment Hearing Office and asked for a
ruling pursuant to section 25(8.2) of the Niagara Escarpment Planning and Development Act to
determine if the gpped “does not disclose a planing judification for the apped, is not in the
public interest, is without merit, is frivolous, or is made for the purpose of delay”. The Hearing
Officer wrote to the parties asking for their submissions and none were received.

I ssue: Wasthe apped without planning justification and therefore should be dismissed?

Decision:

The apped was dismissed. The Hearing Officer was sttisfied that the proposed development and
its proposed height were reasonable. As the obdtruction of the view was the only ground of
goped put forward, the Hearing Officer was satidfied that there was no planning judtification for
the gpped and that holding a hearing would not be in the public interest.

Released: January 18, 2002 (Case 01-125)
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Ontario Water Resources Act
City of Hamilton v. Director, Ministry of the Environment

In February of 2001, the Director issued an order pursuant to subsection 62(1) of the Ontario
Water Resources Act directing the City of Hamilton (“City”) to access and operate a private
communa well and water distribution system owned and operated previoudy by a co-operative.
The co-operative had provided drinking water to the 26 resdential units for over 40 years
through its own water works. The co-operative had been dissolved for falure to file financid
gatements and its assets had been forfeited to the Crown (Province of Ontario) under relevant
legidation. The City appeded the order on the bass that the water works did not represent a
danger to the hedth and safety of any person. In addition, the City took the postion that the
Director did not have the authority to issue an order when the water works was owned by the
Province. Ladly, even if the Director had such authority, the Director should not have exercised
his discretion when the Province had the financid and technical resources to operate the system
and therefore it was not in the public interest that the City be ordered to control and operate the
sysem.

I ssue: Should the City of Hamilton be ordered to control and operate the water system?
Decison: Apped dlowed.

The Tribuna found that there was a danger to the hedth and safety of the public. Periodic spikes
left the water system in condant danger of being in an immediate risk of imparment. The
Tribund aso determined that the Director has the authority to compel a municipdity to operate
and take control of a water sysem even though the Crown may own the water works. On the
issue of whether or not the Director's discretion had been exercised properly, the Tribund was of
the opinion that the red owner of the water works (the Crown) should have been approached first
by the Director to address the problem. This had not been done and the burden had been unfairly
firg put to the City.

Released: August 16, 2001 (Case No.: 00-182)

Dillon et al. v. Director, Ministry of the Environment

In August 2000, OMYA (Canada) Inc. was granted a Permit To Take Water (“PTTW”) under the
provisons of the Ontario Water Resources Act (“OWRA”). The location of the taking is the Tay
River in the Township of Bathurst, Burgess and Sherbrooke. The PTTW was for a maximum of
1,483 cubic metres per day prior to January 1, 2004 and for a maximum of 4,500 cubic metres
per day after January 1, 2004. There were 27 conditions attached to the PTTW. The PTTW was
described as a phased PTTW because it contemplated an increased amount of water taking after
January 2004.
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The right to apped the Director's decison to issue the PTTW was granted under the provisons
of the Environmental Bill of Rights, 1993 to a number of resdents and loca interests.

Issue: Should the apped be alowed?
Decision:

The Tribund dlowed the gpped in pat. The PTTW was amended to dlow for the previoudy
granted maximum teking of 1,483 cubic metres per day, but removed the higher volume which
had been granted by the Director to commence after January 1, 2004. The PITW at the lower
rate of taking was extended to January 1, 2008. The Tribuna amended the conditions attached to
the PTTW. The principle of a phased-in PTTW as previoudy granted by the Director was
rejected by the Tribunadl.

The Tribunad consdered the requirement for an ecosystem agpproach in evaduating the potentid
impects of the water taking, and the need for more information regarding the higher amount of
the water taking awarded to OMY A after January 2004.

The Tribund was not satisfied that the Director had completely evaluated the impact on the Tay
River watershed usng an ecosystem approach with respect to the increased water taking. The
Tribunal was of the view that the Director's interpretation of what condtituted an ecosystem was
too narrow and should include a a minimum the river's watershed. The Tribund ruled that the
principles st forth in the Statement of Environmental Vaues issued by the Ministry must be
consgdered as required by the relevant regulations when making decisons about instruments such
as a PTTW. This includes usng the ecosysem gpproach in evduating impacts and considering
the cumulative impacts of other PTTW' s affecting the same watershed.

Released: February 19, 2002 (Case Nos.: 00-119, 00-120, 00-121, 00-122, 00-123, 00-124)

Plachata v. Director, Ministry of the Environment

This was an gppeal from a Provincia Officer's Order issued November 20, 2001, subsequently
confirmed by the Director, Minigry of the Environment directing the Appdlant to apply for a
Certificate of Approva (“CofA”) and a Permit to Take Water (“PTTW’), and to otherwise
comply with the regulations respecting the provison of water to persons living in the Appdlant's
trailer park, located in the County of Hagtings. The traller park had a history of being ungble to
provide potable water to the residents.

The Appdlant owned and operated a trailer park in which 100 persons resided in 49 privatey
owned mobile trailers. At issue in the gpped was whether or not the trailler park’s water works
required a CofA, whether a PTTW was required. In the interim, the City of Quinte West had
been ordered by the Director to operate the water works pending the Appellant’s application for
a CofA. The Appdlant invited the Tribund to order the closure of the trailer park as the
Appdlant did not have the funds needed to comply with the Director’s Order.
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Issue: Was the trailler park subject to regulation under the provisons of the Ontario Water
Resources Act and, if so, to what extent?

Decision:

The apped was dismissed. The Tribunad was satisfied that the Appelant owned and operated a
“water works’ as defined under the Ontario Water Resources Act, and as such were required
have a CofA to operate. The evidence a the hearing established that the water being taken for the
water works exceeded the threshold of 50,000 litres per day and therefore required a PTTW. The
Appdlant was obligated to operate the water works with a etified operator in accordance with
O. Reg. 435/93.

Released: August 3, 2001 (Case No.: 00-156)

Township of Tiny v. Director, Ministry of the Environment (L afontaine Water Works)

In December 2000, the Minigry of the Environment (“Ministry”) issued a Provincid Officer’s
Order againgt the owners and operators of the Lafontaine Water Works, a privately owned and
operated water supply and didribution sysem servicing 150 homes in the Township of Tiny
(“Township”). The Order noted a number of deficiencies including the falure to provide
disnfection, falure to sample, and, fallure to have a licensed operator. In January 2001, the
owners of the Lafontaine water works advised the Ministry that they would not be able to
comply with the Order. As a reault, the Ministry determined that this falure to comply would
result in unsafe drinking water for the resdents. The Minigtry then directed the Township to take
over the water works pursuant to subsection 62(1) of the Ontario Water Resources Act. The
Township appeded.

In the interim, the Township took over the water works as per the Order of the Minidtry.
Discussons between the Township and the Ministry resulted in a proposd that the Lafontaine
water works be combined with an exiging Township water works nearby. This proposd was
acceptable to the Ministry but required further revisons to the Order and different time lines for
compliance. The parties arrived at a settlement but required the approva of the Tribund.

Issue: Should the settlement be approved by the Tribund and a revised Order issued in
accordance with the settlement?

Decision:

The Tribunal accepted terms of the proposa and issued a revised Order incorporating the terms
of the settlement.

The Tribuna noted that the Township had complied with the Order and had teken over the
Lafontaine water works. The Tribunad was satisfied that the proposal did not compromise the
safety of the water and was expected to result in increased efficiencies in the operation of the
municipa water systems. The Township's appea was withdrawn and arevised Order issued.
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Released: February 7, 2002 (Case No.: 00-175)

Pesticides Act
Bobby Lawn Careand Luv-Lee Lawnsv. Director, Ministry of the Environment

Bobby Lawvn Care and Luv-Lee Lawns were two businesses which applied pedticides to
resdentid and commercia propeties. The Director affirmed Provincid Officer's Orders agangt
both in June and July of 2001 and ordered them to discontinue usng the signs they were placing
on resdentid lawns indicating that a pediicide had been gpplied. The Director was of the
opinion that those dgns did not comply with the regulaions under the Pesticides Act.
Subsequent to gppeds having been filed by Bobby Lawn Care and Luv-Lee Lawns, the Director
revoked the Orders made against them. This was not acceptable to the Appdlants as the
revocation was conditiona. The condition was that the Appelants could continue to use ther
ggns only for the 2001 season. The Appdlants objected to the revocation of the Order and
wished to have their apped heard.

I ssue: Should the apped continue even though the Order had been revoked?
Decision: Motion denied, apped dismissed.

The tests to be consdered, as set out in Rule 51 of the Tribuna’s Rules of Practice, are whether
the Tribunad has reason to believe tha the revocation will adversdy affect the interests of any
party or is contrary to the public interest. On the issue of adverse interest, it was noted that the
Director had indicated that it was not going to take any action againgt the Appelants for the use
of their sgns in the 2001 season. As the Appellants were not subject to any prosecution, they did
not meet the first test. They would not suffer any consequences.

The Tribund then considered whether or not the revocation was contrary to the public interest.
The Tribuna was sdisfied that the Director had not fettered his discretion, as a result of the
revocation, to make further orders or decisons which might be needed to protect the
environment. The Appdlants ultimately wanted the Tribund to have the Director gpprove the
use of their sgns. As the Tribund did not have the authority to make an ader that the Director
gpprove the use of the Appellants signs, the appea would have served no useful purpose.

Released: September 13, 2001 (Case Nos.: 01-037, 01-056)
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Report on Performance M easures
Fiscal Year 2001-2002

In fiscd year 2001-2002, the Tribunal adopted seven gods as criticd to effective and efficient
peformance and sarvice qudity in its core busnesses of Outreach, Alternative Dispute
Resolution, Staff Processing of Hearings, and Hearings and Decison Making.

In this fiscal year, the Tribuna met or exceeded the performance messures in each of the seven
targeted areas. For Key Performance Goas and Objectives for fisca year 2002-2003 refer to
Appendix D.

Commitment #1: Website Access
“The Tribunal will use its website to communicate with its customers.”

The Tribund condders its webste to be its number one communication channd. The public
has embraced the webste as the primary way to access information about the Tribuna and its
processes. From April 1, 2001 to March 31, 2002, the Tribunal had a total of 14,804 visitors
to its ste and a total of 599,989 Ahitgl on specific pages in the Ste.  Eight decisons or orders
of the Tribunal were downloaded over 1,000 times. Other documents on the webste, such as
environmental legidation or copies of the Tribund’s brochures, were dso downloaded severd
thousand times. During the year there were over 102,744 separate downloads of documents
from our webste. For alist of the most popular downloads, refer to Appendix E.

In last year’'s Annua Report, the Tribund reported that the total number of visitors since the
website's inception in June 1998 was 18,000. As reported above, this fiscd year there was a
totd of 14,804 vigtors. This is a Sgnificant increase for a one-year period. It may be due to
the increasing percentage of the public who now has access to the Internet. Another factor
may be that the Tribunad used the Internet to conduct the Niagara Escarpment Plan Review
Hearing which saw high peeks of vistors between March and November, 2001. The Tribuna
dso implemented a new webste tracking system cdled “Webtrends’ to track its webste
datigtics.

The gaff update the website four to five times weekly. With the exception of a few hours
each month for webste maintenance, the webste is avalable a dl times.  If the gateway for
the Ontario Government were not in service, the Tribund’ s website would not be operationd.

In November 2001, the Tribund met one of its commitments by posting proposed revised
“Rules of Practice, Practice Directions and Guiddines’ on the website for public consultation.

The Tribund will continue to use its webste to provide copies of decisons the Tribund’s
Rules of Practice and Guiddines and rdlevant dtatutes, receive stakeholder feedback, and
notify the public of the satus of ongoing hearings. The Tribuna:s webste will continue to be
updated dally with hearing-related information.
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Commitment #2: Public Education and I nformation Sessons

“Public Education and Information Sessions will be used to promote public awareness and
knowledge of the Tribunal’s mandate and hearing process.”

The Tribund undertook to offer these services to interested groups and seek out speaking
engagements where the Tribuna’s profile can be showcased. The Tribund conducted four
gpesking engagementsthisyear. A ligt of these presentationsis attached in Appendix F.

Since the inception of offering this service in 1999, the requests by organizaions to host a
presentation on the generd overview of the Tribund have declined. The Tribund did not
conduct any Public Information Sessons for specific hearings in this fiscd year. The Tribund
has made this a priority for the next fiscd year. It is criticd to public participatiion and
awareness to offer the services of public information sessons prior to the commencement of the
main hearing of evidence in hearings that are of interest to the generd public. These sessons
educate the public on how they can participate in the hearing process. The Tribund has
committed to conducting Public Information Sessons prior to the commencement of hearings for
the gppeds of the Certificates of Approvd for the municipa water works hearings next fiscd
year.

Commitment #3: ADR Services

“The Tribunal will offer ADR servicesin all appeal cases, and on request in application cases,
prior to the commencement of the hearing.”

ADR savices are avalable to al paties to maters which are heard by the Tribund. The
Tribund formdly offers these services in every gpped and, upon reques, in al gpplicaions in
order to encourage parties to resolve therr issues. In this fiscd year, parties participated in ADR
sessions during the hearing process in 35 cases compared to 55 and 26 cases, respectively, in the
last two fiscal years.  Of the 35 cases where ADR sarvices were provided, 17 cases were
resolved and did not result in afull hearing of evidence.

Senior gaff and Tribuna members who conducted ADR sessions were certified through an
accredited course.

All participants in eech ADR sesson were sent a questionnaire which included questions on their
level of satisfaction with the ADR process and the Tribund’s involvement. Of the 25 responses
received, the Tribund scored 96% in overdl saisfaction with the ADR process, which exceeded
the quantified target of 70%.

The Tribuna monitored the cogt of the components of the ADR sessons. These costs included
the cost of a senior gaff member/Tribunad member a a caculated pr diem rate, and any out-of-
pocket expenses such as charges associated with the connection of the teleconference or travel
expensesif the sesson was held in person. The average cost of an ADR session was $188.82.
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Commitment #4: Improve Timedinessin Scheduling Hearings
“ The Tribunal will improve the timeliness in scheduling hearings.”

The Tribund adopted a 30 calendar day timeliness standard to issue a Notice of Hearing, starting
on the day on which the apped/application is received. The Tribuna met the timeframe as the
average time to issue the Notice of Hearing from the date of receipt was 17 days (same as last
fiscd year).

The daff exceeded the seven cdendar day expectation to schedule an apped/application after the
parties provided dl necessary documentation. This year the average was five cdendar days
compared to seven cdendar days last fiscal year. This is the third consecutive year in which the
daff has met these dandards. It is dso sgnificant to note that, this year, the $aff dso had the
added responghility of organizing and adminigering the process for the Niagara Escarpment
Pan Review Hearing without the help of additiond daff.  This was a dgnificant undertaking
where every step had to be wel thought out to meet the tight deedlines established by the
Hearing Officersfor filing of eectronic submissons.

Commitment #5: Electronic Service Ddlivery (ESD)
“The Tribunal will continue its commitment to ESD.”

The Tribund is reviewing its adminidraive practices to modify processes for the
implementation of offering the sarvices of filing gopedSapplications and written submissons by
usng the Internet.  In this fiscd year, the Tribund established practices for accepting the written
submissions for the Niagara Escarpment Plan Review Hearing.

The Tribund, in its role as the Niagara Escapment Hearing Office, managed the recept of
written submissons during the Niagara Escapment Plan Review Hearing. The Tribund
dedicated a portion of its website to adlow public access to dl information filed in the hearing.
This webste adso included background documents and dectronic forms to file submissons.
There was some opposition to the requirement to file documents eectronicaly. The Hearing
Officers alowed tose who did not want to file eectronicaly to do so in paper format. Very few
participants filed their submissonsin that manner.

Upon rdease of the Hearing Officers written recommendations to the Miniser of Naturd
Resources, dl participants were sent a questionnaire on the process. Of the 104 participants, 37
completed the questionnaire and returned it. In 26 of the 37 responses, participants visted the
webste to obtain directions on the written phase of the hearing. In 25 out of 37 responses,
participants visted the webste to view other paticipants submissons. But only 19 of the 37
participants who responded found the dectronic filing requirements hedpful or somewhat hepful
in ther participation. Out of 35 respondents who answered this question, 31 were satisfied or
somewhat satisfied, overdl, with the conduct of the hearing process. The generd comments in
reponses were podtive, on the whole, but highlighted that not al of the generd public has
access or the knowledge to use the Internet to participate in hearings.
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This dectronic initistive assged the daff dgnificantly in preparing for the Government’s target
of having services eectronically avallable by April 1, 2003.

Commitment #6. Courtesy

“ Everyone participating in a hearing will be treated with courtesy and respect by Tribunal
Members.”

Quedtionnaires were developed and given (dong with a sdf-addressed stamped envelope) to
every paty and every representative of a paty and every participant & a hearing duing this
fiscd year. These questionnaires continue to be used for a variety of purposes in order to
improve the hearing processes. The questionnaires included questions related explicitly to the
perception of the parties and their representatives concerning the courtesy of Tribuna members
during the hearing process. Of the 68 responses received, the Tribuna scored 100% relating to
member courtesy.

The Tribund has a formd policy and process for complaints received from the public. The
Tribund did not recaeve any formd complant this fisca year about the conduct of members a
Hearings.

Commitment #7. Cogt of Hearings

“The Tribunal will monitor the cost of Hearings to ensure the maximum efficient use of public
funds.”

The Tribuna tracked the cost of hearings conducted by Tribuna members.

The budget components of hearings were the cost of members, cdculated a the actua per diem
rate paid to part-time members, or the cdculaied per diem rae for full-time Members, plus
expenses such as travel, accommodation and med charges and, if gpplicable, the renta cost of
the hearing room, advertising, court reporters or interpreters.

Only hearings that were completed in fiscd year 2001-2002 and to which members devoted
hearing time were factored into the caculation. Thus, hearings tha either began in a previous
fiscd year, (in which case, the time spent and the expenses incurred were obtained from the
records of previous fiscal years) and ended in fiscad year 2001-2002, or hearings that both began
and ended in fiscd year 2001-2002 were used for this caculation. Hearings which began in this
fiscad year but which remained open on April 1, 2002 were not used in the cdculation, but their
codt resultswill beincluded in the fiscal year in which they are completed.

The average cost of a hearing completed in fisca year 2001-2002 was $4,067.72 compared to
$1,375.86 for fiscal year 2000-2001. This change was due to the cost of Niagara Escarpment
Pan Review and Dillon et d v. MOE, both unusualy lengthy hearings.

Environmental Review Tribunal 23 Annua Report
April 1, 2001 to March 31, 2002



Environmental Review Tribunal 24 Annua Report
April 1, 2001 to March 31, 2002



Environmental Review Tribunal 25 Annua Report
April 1, 2001 to March 31, 2002



Environmental Review Tribunal 26 Annua Report
April 1, 2001 to March 31, 2002



Environmental Review Tribunal 27 Annua Report
April 1, 2001 to March 31, 2002



Environmental Review Tribunal 28 Annua Report
April 1, 2001 to March 31, 2002



Environmental Review Tribunal 29 Annua Report
April 1, 2001 to March 31, 2002



Environmental Review Tribunal 30 Annual Report
April 1, 2001 to March 31, 2002



Appendix B

Profile of Tribunal Members

Chair and Full-timeVice-Chairs

lan McPhail, Q.C., Chair (appointment expires December 18, 2004)
Chair, Environmental Review Tribund (2001)
Chair, Alcohol & Gaming Commission of Ontario (2000-2001)
Director and Vice-Chair, OLCA (1996-2000)
Acting Chair, Ontario Educationad Communications Authority (1999)
Appointed federal Queen’s Counsel (1992)
Called to the Ontario Bar (1972)
Private Law Practicein Toronto (1972-1999)
Vice-Presdent, Toronto Chinese Community Services Association, and the Sino-
Canadian Arts Studies Inc.

Member, Champlain Society, Empire Club of Canada, Cabbagetown Preservation
Association, and other community associations

Bill Balfour (appointment expires May 5, 2005)
. Appointed as a Vice-Chair in August 2001
Appointed as a part-time member in 1999
Recaved BASc in Civil Engineering and MBA from University of Toronto
Received OLS (Ontario Land Surveyor) License, recaived Certificate in Financia
Panning from Sheridan College
Worked in engineering consulting with Marshdl Macklin Monaghan from 1965 to 1970
Worked for Ontario Government (Minigtries of Hedlth and Environment) from 1970 to
1989 as Supervisor, Recreationad Lakes Program; Didtrict Manager for Muskoka,
Hdiburton and Parry Sound; Coordinator Regiona Operations and Laboratories,
Director, Approvas and Land Use Planning
Principa with Gartner Lee Ltd, environmental consultants, from 1989 to 2001

ChrisBraney (appointment expires February 2, 2005)
Appointed as a Vice-Chair in February 2002
Adjudicator with the Ontario Rental Housing Tribuna (1999-2002)
Director of Marketing for a Toronto-based aerospace company (1997-1999)
Vice-Chair Scarborough Board of Education (1994-1997)

Presdent and owner of a successful hedth and safety products company specidizing in
hazardous cleanup projects (1990-1997)

Presdent of West Hill Community Services (1998 — present)
Vice-Presdent of the Centennia Community and Recreation Association (1992—1994)

Director for the Variety Club Teethon and currently a Variety Club Tent 28 member
since 1994
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Committee work includes the City of Scarborough Archivad and Records Committee
(1995-1997); Budget and Woman's Issues Committees for the Scarborough Board of
Education (1994 -1997)

Studied Marketing Management a Centennid College

Pauline Browes (appointment expires January 3, 2005)
: Appointed as a Vice-Chair in October 1995
Received Bachdor of Arts (Political Science) from York University, Toronto and holds
an Elementary Teaching Certificate from Toronto Teachers College
Member of Federd Parliament from 1984 to 1993; Cabinet Minister and Privy Councillor
(1991-1993); Miniger of Indian Affars and Northern Development (1993); Minigter of
State — Employment and Immigration (1993); Miniger of State — Environment
(1991-1993)
Commissoner and Apped Commissoner, Resdentid Tenancy Commission,
Government of Ontario (1981-1984)
Chair and Member of the Scarborough Board of Health (1981-1983)
Committee member, Chiropractic Review Committee, Government of Ontario
(1976-1981)
Member of Board of Governors, Scarborough Hospital (1994-1999)
Founder and Curator of the* Spirit of Canada’ Art Gdlery at Rice Lake, Ontario (1999 -)
Member of Board of Directors, La Jeunesse Youth Orchestra, Northumberland Country
(2001-)

Knox M. Henry (appointed “ At Pleasure” )
: Origindly appointed as a pat-time Member to the Pesticides Apped Board in 1975,
which was merged with the Environmental Apped Board in 1978
Part-time member until gppointed the full-time Vice-Chair of the Environmental Apped
Board in 1991
Cross-appointed as member of the Ontario Rental Housing Tribund in 1999
Strong background as one of Canadd s leading horticulturdists
Guest lecturer on propagation, management and environmental issues a  various
universties and colleges
Cross-gppointed as a Deputy Mining and Lands Commissioner for the period 1995 to
1997

David Hutcheon (appointment expires June 30, 2002)
. Appointed as a Vice-Chair in June 1999
Deputy Mayor, Budget- Chief, and executive member Toronto City Council (1994-1997)
Commissioner, Toronto Harbour Commission (1994-1997)
Director, Runnymede Chronic Care Hospital (1994-1997)
Director, Humber Watershed Alliance and Task Force (1993- present)
Recipient of Canadian Ingtitute of Planners S. George Rich 1998 award
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Director and founding member of the Canadian Urban Ingtitute, Toronto (1993-present)
Vice-Chairman, City of Toronto Planning Advisory Committee (1985-1989)

Part-time Tribunal Members

Franco R. Mariotti (appointed “ At Pleasure”)

Appointed in 1987 and aresdent of Whitefish, Ontario

He has travelled widdy in North and South America, Icdland, and the Galgpagos

A founder of the Sudbury Naurdigs Club; active in socid and environmentaly-
concerned groups

A Biologist/Staff Scientist a Science North and manager of its Biosphere Exhibit since
1981

GeorgeW. Ozburn (appointed “ At Pleasure”)

: Appointed in 1975 and aresdent of Thunder Bay, Ontario
Bachelor of Science degree in Agriculture (McGill); spent a year dudying a Imperid
College of Science and Technology in London (UK) prior to receiving his Ph.D.
(Entomology and Toxicology) from McGill Universty, and prior to joining the Faculty
of Science at Lakehead University in Thunder Bay
Worked in pedticide research for three years in West Africa followed by a universty
gopointment in Michigan
For many years was responsble for a mgor study of chronic and acute toxicity of many
families of chlorinated organic compounds
As Professor Emeritus, is now associated with a laboratory at Lakehead University which
carries out regulatory and chronic toxicity testing for industry

David A. B. Pearson (appointed “ At Pleasure”)
Appointed in 1987 and aresident of Sudbury, Ontario
Resident of Sudbury, an Associate Professor of Earth Sciences at Laurentian University
Currently involved in research into lake restoration and is coordinator of the Univerdaty’s
Environmenta Earth Science program
As Project Director, was responsible for the development of Science North, where he
continues as Associate Director
Active asahost of radio and T.V. science programs

Mary C. Schwass (appointed “ At Pleasure” )
Appointed in 1987 and aresident of Tara, Ontario
Presdent of Canadian International Consulting Economists Ltd., a firm specidizing in
devedloping long-term drategic planning, policies and priorities for private sector companies
and governments throughout North America, Africaand Asia
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Jacqueyn Fraser (appointment expires March 21, 2004)
. Appointed in 2001 and aresident of Norval, Ontario
Environment and Resources Manager, Aggregate Producers Association of Ontario
(May 2000 — present)
Project Manager, ESG Internationa (May 1997 — May 2000)
Sessond Indructor, Ontario Agricultura College, Universty of Guelph (September —
December 1999)

Master of Science (Land Resource Management and a Honours B.Sc. (Agr.)), University
of Guelph

Notee Carl Dombek’s appointment expired in December 2001 and Len Gertler's appointment
expired in May 2001.
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Appendix C

L ear ning Program 2001 — 2002

Environment: Mandate, Common
Issues and I nterface with the
Environmental Review Tribund

Water Resour ces Regulations

Date Topic Speakers
May 10, 2001 Development in the Countryside: Glenn Miller, Director, Applied
I ssues, Impacts, Policies and Planning Research, Canadian Urban Ingtitute
Margaret Walton, Partner, Walton and
Hunter Planning Associates
June 22, 2001 Office of the Commissioner of the Gord Miller,

Environmental Commissioner of
Ontario

Barry Duffey
Ministry of the Environment

September 27, 2001

Climate Change Per spective of the
Federal Climate Change Secretariat

Toby Vigod, Manager,
Federal/Provincia/Territorial Relations
and Co-Manager, National Secretariat,
with the Federal Climate Change
Secretariat

Dr. Doug Whelpdae
Director, Climate Research Branch
Meteorologica Service of Canada

November 23, 2001

Health Risk Assessment and
M anagement

Catherine Grant, Engineering Specialist
Ministry of the Environment

Dr. Robert Willes, Vice-President of
Cantox Environmental Inc.
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Appendix D

Key Performance Goals and Objectives
For Next Fiscal Year 2002-2003

1. Qutreach

Core Busness:

Tribund’s mandate and
hearing process.

Tribund will continueto
speak to other interested
groups where the
Tribund’s profile can be
showcased.

Goadg/Outcomes Measures Targets/Standards 2002-2003
Commitments

Commitment #1: Public The Tribund will Present to agrowing To review its protocol

education and conduct public number of key on when to conduct

informeation sessons will information sessions audiences. public information

be used to promote prior to the sessons prior to a

public awareness and commencement of its hearing.

knowledge of the complex hearings. The

The Tribund will
develop an dectronic
presentation and oral
scripts to ensure

consgtency of
information provided
by different aff
members a dl public
information sessons.
Commitment #2: The Tribuna will under- Continued increasein The configuration of
Website Access take areview of its the use and efficiency the website will be
webgite to improve ease of thedte. reviewed and
The Tribund will useits of access and the improvements made
website to communicate Tribund will continueto to ensure ease of use
with its dlients. track the number of for the public.
vigtorsto the Steto
monitor its use. A new section of the
webgte will be
developed to dlow
for Electronic Service
Delivery.
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Webste will be

updated each
business day to
ensure optimal
ddivery.
New Rules of
Practice, Practice
Directions and
Guiddines, etc. will
be posted as
approved.
Commitment #3: The Tribund will Continued To review and revise
Brochures and Flyers review its brochures and communicetion of the the brochures and
will be updated flyersin order to update hearing processto the flyersdectronicaly
eectronicdly and in the information to Tribund’ s dients. and in paper copy.
paper form. ensure accuracy and
consstency of
informetion.
2. Alternative Dispute
Resolution
Core Business
Goa gOutcomes Measures TargetsStandards 2002-2003
Commitments
Commitment #4: ADR When dl parties agree to Increase the number of Continue to offer
Services participate, mediation casesrecaving mediation sarvices
mesetingswill generdly mediation. in every apped and
Offer ADR sarvicesinadl be held at least 30 days at the request of the
appeal cases, where prior to the partiesin
appropriate, and on commencement of the applications.
request in application hearing.
cases, prior to the Quegtionnaires will
commencement of the be sent to Al parties
hearing. at the completion of
the ADR sesson to
ascertain ther level
of satisfaction with
the ADR process
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and the Tribund’s
involvement.

The Tribund will
monitor the success
of mediation
meetings by
tracking the cases
that are resolved
prior to the hearing.

3. Staff Processing of

Hearings
Core Busness

Goa gOutcomes Measures Targets/Standards 2002-2003
Commitments
Commitment #5: Hearings will be Hearing dates will be Staff will adhereto
Improve Timdinessin scheduled within the scheduled within 30- the target.
Scheduling Hearings timdiness standard. calendar days from the
date of the receipt of
the application/apped
and 7-cdendar days
from the date the
Tribund recavesdl
necessary informeation/
documentation from
the parties
Commitment #6: ESD option will be Partieswill be ableto Adminigrative
Electronic Service avalablefor dl access ESD optionsin procedures will be
Ddivery applicants/appdlants to al types of caseshy reviewed and
(ESD) dectronicdly file April 1, 2003. modified to accept
gpplications/appeds and applications/appeds
written submissions. filed dectronicaly.
Theimpact of ESD
on Tribund Rules,
Guiddinesand
Policieswill be
reviewed.
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4. Hearing and
Core Business

Goa gOutcomes Measures TargetsyStandards 2002-2003
Commitments
Commitment #7: The Tribund will survey To provide Results of Hearing
Tribund Memberswill hearing participants Questionnaires that Questionnaireswill
treet dl participantsin a through Questionnaires monitor respect and be reported in the
hearing with courtesy and a the completion of the courtesy accorded to Tribund’s Annud
respect. hearing to monitor hearing participants by Report.
respect and courtesy. Tribunad membersand
investigate complaints All complantswill
All complaints will be in accordance with the be treated serioudy
investigated in Tribund’s Complaints and the Tribund will
accordance with the Policy. comply with its
Tribund’s Complaints Complaints Palicy.
Policy.
Commitment #8: The Tribund will track Decisonswill be In 90% of hearings
Tribuna Memberswill thetimeit takestorender | rendered within 30 held, Tribund
render timely decisons. written decisons. days of find memberswill adhere
arguments, excepting to the target.
hearingswith
legidated timdlines.
Environmental Review Tribunal 39 Annua Report

April 1, 2001 to March 31, 2002




Appendix E
Website Statistics — Downloads
During the period April 1, 2001 to March 31, 2002

Most Popular Downloads— Entire ERT Website:

File Name Downloads
Environmental Protection Act 15,382
Ontario Water Resources Act 10,903
Environmental Assessment Act 4,572
Pegticides Act 1,468
Dillon v MOE — Order issued April 6, 2001 1,442
Environmental Review Tribuna Annua Report 1999-2000 1,390
Dubeau v MOE 1,357
Dillon v MOE — Order issued May 2, 2001 1,299
Dillon v MOE — Procedural Order issued May 3, 2001 1,214
Township of Tiny v MOE (day decison) 1,185
Norampac v MOE 1,178
Morrison v MOE 1,169
Township of Grey v MOE (interim Stay) 1,111
Domtar v MOE 1,082
Environmental Assessment Brochures 1,005

Most Popular Downloads — Niagar a Escarpment Plan Review Hearing:

File Name Downloads
Form for Submissions Respecting Proposed Changes to the Niagara 600
Escarpment Plan

Plan Review Document — Estate Wineries 477
Pan Review Document — Intensve Recregtional Development in 336
Escarpment Parks and the Status of Land Trust

Niagara Escarpment Plan Review Hearing — Rules of Practice 249
Niagara Escarpment Plan Review Procedura Order #1 223
Niagara Escarpment Plan Review Procedura Order #2 215
Niagara Escarpment Plan Review Recommendation — Appendix B 210
“Comparison of NEC and Hearing Officers Recommendations’*

Pan Review Document — New Plan Maps, Plan Errataand Plan Text 206
(Housekeeping)

Niagara Escarpment Plan Review Procedural Order #3 199
Written Submission filed by The Grey Association for Democracy and 196
Growth (file EW002)

*note. TheHearing Officers Recommendation was broken down into 14 different sections
on the websitefor ease of downloading. Thetotal number of downloads from all 14
sections of the Recommendation was 1,535.
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Appendix F

Public Outreach Presentations

Date Presented To Presenter

June 21, 2001 Zanoor Hosein Members and Staff of the
Chairman Tribund
Environmenta Court of Trinided

Junel7-19, 2001 Conference of Canadian Council Carl Dombek/Susan Dunn
of Adminigrative Tribunds

April 4, 2001 Support Our Supports Marlene Mills
Conference, Society of Ontario
Adjudicators and Regulators

June 12-14, 2001 Minidry of the Environment Carl Dombek
Expert Witness Course
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Appendix G

Financial Report
2001-2002

General Account for the Operation of the Tribunal:

Standard Account Printed Approved Actual
Estimates Budget Expenditures

Salaries & Wages $ 933,500 $ 933,500 $ 864,940
Employee Benefits 156,600 156,600 161,190
Transportation and 125,900 125,900 50,370
Communication

Services 273,800 273,800 191,994
Supplies 56,100 56,100 89,203
Total $1,545,900 $1,545,900 $1,357,697

Additional Funds allocated for the Water Projection & Regulation Initiative:

Standard Account Printed Approved Actual
Estimates Budget Expenditures

Transportation and $ 20,000 $ 20,000 $ 3,445

Communication

Services $ 160,000 $ 160,000 $ 0

Supplies and Equipment $ 20,000 $ 20,000 $ 121

Total $ 200,000 $ 200,000 $ 3,566

NOTE: The Environmental Review Tribunal also received reimbursement of $42,543 from the
Ministry of Natural Resour cesfor expendituresincurred duringfiscal year April 1,2001toMarch
31, 2002 for the 2001 Niagar a Escar pment Plan Review Hearing.
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Appendix H

Contact I nformation

For further information about this report or the Environmental Review Tribund contact:

Susan E. Dunn

Tribunal Secretary
Environmental Review Tribund
2300 Y onge Street, 12" floor
Toronto, ON M4P 1E4
Telephone: 416-314-3301

Fax: 416-314-4506

Emal: ERT Tribunalsecr etar y@oeb.gov.on.ca

Website: www.ert.gov.on.ca
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Reason for Hearing

Appendix A

Overview of Relevant Legislation

Environmental
Assessment Act

The Minister of the Environment
may refer all or part of an
application for the approval of
an undertaking to the Tribunal
on the Minister's own initiative
or at the request of any person.

A

Purpose

A
The betterment of the
people of the whole or any
part of Ontario by providing
for the protection,
conservation, and wise
management in Ontario of
the environment.

A

The Tribunal's Role

The Environmental Review
Tribunal may be asked to
mediate or to hold a hearing.
The Tribunal may approve the
undertaking, reject it, or
approve it with conditions; or it
may make a decision on the
matters referred.

Appeal

The Minister may vary or
substitute the Tribunal's
decision, orrequire a new
hearing with the approval of
the Lieutenant Governor in
Council.
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Reason for Hearing

Environmental
Protection Act

The Director of Approvals shall require
a hearing for some types of waste
disposal sites, and may require a
hearing for other types. As well, the
Tribunal may be required to determine
whether a municipal by-law should
apply to a proposed waste disposal
site.

Purpose

A

To provide for the
protection and conservation
of the natural environment.

A

The Tribunal's Role

The Environmental Review
Tribunal decides whether a
Certificate of Approval
should be issued, and if so,
what its terms and

A person named in an order issued by
the Director may requirea hearing by
the Tribunal.

conditions should be. The
Tribunal's decision must be
implemented by the
Director.

Appeal

A party to a proceeding may appeal
the Tribunal 's decision to the
Divisional Court on a question of
law and on any other question to
the Lieutenant Governor in Council.

When the Directorrefuses to issue
or renew a Certificate of Approval,
licence or permit, or imposes terms

and conditions in issuing a
Certificate of Approval, licence or
permit, the appellant may require a
hearing by the Tribunal.

When the Director suspends or
revokes a Certificate of Approval,
licence or permit, the instrument
holder may require a hearing by the
Tribunal.

The Environmental Review
Tribunal may confirm, alter or
revoke the action of the Director
that is the subject-matter of the
hearing and may order the
Director to takesuch action as
the Tribunal considers the
Director should take, and for
such purpose the Tribunal may
substitute its opinion for that of
the Director.

A party to a proceeding may
appeal from the Tribunal's
decision to the Divisional Court
on a question of law and on any
other question to the Minister of
the Environment.
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Reason for Hearing

Consolidated Hearings Act

Purpose

To streamline the hearings process
when more than one hearing is required,
or may be required, before more than
one tribunal.

A

The Joint Board's Role

The proponent of an
undertaking shall request that
hearings be consolidated and
heard by a Joint Board.

A Joint Board may hold a hearing, and
make a decision in respect of matters
that could be considered at hearings

Appeal

under the enumerated statutes. It has
broad powers to deferthe consideration
of any matter.

The Lieutenant Governor in
Council may confirm, vary
or rescind a Joint Board's
decision or it may require a
new hearing.
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Pesticides Act

Purpose

A

The protection of environmental quality, human health,
animal life, plant life and property from the improper use
of pesticides.

Reason for Hearing

The Tribunal's Role

Appeal

A person namedin a control
order issued by the Director

The Environmental Review Tribunal may by order
direct the Director to carry outthe proposal or
refrain from carrying out the proposal and to take

may require a hearing by the
Tribunal.

When the Director proposes to
refuse to issue or renew, or to
suspend or revoke, a licence to
perform an extermination, a
licence to operate an
extermination business, a
licence to sell pesticides, or
other types of pesticides
licences, the permit holder may
require a hearing by the
Tribunal.

such action as the Tribunal considers the Director
ought to take, and for such purposes the Tribunal
may substitute its opinion for that of the Director.

A party to a proceeding may
appeal from the Tribunal's
decision to the Divisional Court
on a question of law and on any
other question to the Minister of
the Environment.
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Environmental Bill of Rights, 1993

Purpose

A

The purposes of the Act are:

(a) to protect, conserve, and where reasonable,
restore the integrity of the environment by the
means provided in the Act;

(b) to provide sustainability of theenvironment by
the means provided in the Act;

(c) to protect the right to a hedthful environment
by the means provided in the Act.

Reason for Hearing The Tribunal's Role Appeal

Any person resident in
Ontario may seek leave to
appeal a decision whether
or not to implement a
proposal for a Class | or Il
instrument if the person
seeking leave to appeal has
an interest inthe decision,
and another person has a
right under another Act to
appeal from a decision
whether or not to implement
the proposal.

Leave to appeal shall not be granted
unless it appears to the Tribunal that:

(1) there is good reason to believe that no
reasonable person, having regard to the
relevant law and to any government
policies developed to guide decisions of
that kind, could have made the decision;
(2) the decision in respect of which an
appeal is sought could result in significant
harm to the environment.

No right of appeal.
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Ontario Water Resources Act

v

Purpose

A

To prevent the impairment of the quality
and quantity of any water body (such as a
lake, river or well).

Reason for Hearing

The Tribunal's Role

Appeal

a hearing when a proposed sewage
works enters another municipality or

require a hearing with respect to a
sewage works within a single
municipality.

The Director of Approvals shall require

prior to defining an area of public water
and sewage service. The Director may

The Environmental Review Tribunal decides
whether a certificate ofapproval should be
issued, and if so,what its terms and
conditions should be. The Tribunal is not
required to hold a hearingif no person objects
to the proposed works or if the objections are
insufficient. The Tribunal's decision must be
implemented by the Director.

A party to a proceeding may
appeal the Tribunal's decision
to the Divisional Court on a
question of law and on any
other question to the Lieutenant
Governor in Council.

A person named inan order issued
by the Director may require a
hearing by the Tribunal.

When the Director refuses to issue
or renew, or cancels or suspends a
licence, permitor imposes terms
and conditions in issuing an
approval, licence or permit, the
applicant may require ahearing by
the Tribunal.

When the Director alters the
terms and conditions of an
approval, licence or permit or
imposes new terms and

conditions after itis issued, the
approval holder may require a
hearing by the Tribunal.

When the Director proposes to
refuse to issue or renew, or
revoke a well construction
permit, a well contractor licence
or awell technician licence or
suspend a well contractor
licence or awell technician

The Environmental Review Tribunal
may confirm, alter or revoke the
action of the Director that is the
subject-matter of the hearing and
may order the Director to take such
action as the Tribunal considers the
Director should take and for such

purpose the Tribunal may
substitute its opinion for that of the
Director.

A party to a proceeding may appeal
from the Tribunal's decision to the
Divisional Court on a question of
law and on any other question to
the Minister of the Environment.

The Environmental Review
Tribunal may order the Director to
carry out the proposal and to take
such action as the Tribunal

licence, or impose terms and
conditions in a well
construction permit, or to alter
the terms and conditions in a
well construction permit, the
permit holder may require a
hearing by the Tribunal.

considers the Director ought to
take, and for such purposes may
substitute its opinion for that of
the Director.
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Niagara Escarpment
Planning and
Development Act

Purpose

A

To provide for the maintenance of the
Niagara Escarpment and land in its vicinity
substantially as a continuous natural
environment, and ensure only such
development occurs as is compatible with
that natural environment.

A

Hearing Officer's
Reason for Hearing Role * Next Step
A After the hearing, the Hearing Officer shall

report to the Minister a summary of the \
A person who receives notice of the representations made, together with his or
Niagara Escarpment Commission's her opinion on the merits of the decision.
decision regarding a development If the NEC's decision is not deemed to
permit may appeal that decision to The decision of the NEC is deemed to be be confirmed, the Minister, after
the Minister of Natural Resources, confirmed if the opinion of the officer considering the Hearing Officer's
who in turn, is required to appoint a expressed in his or her report is that the report, decides whether to confirm,
Hearing Officer to conduct a hearing decision is correctand should not be vary or substitute the NEC's decision.
at which representations may be changed, and the decision is not appealed
made respecting the decision. by a local municipality, acounty or a

regional municipality .**

After considering the Hearing Officer's

Where the NEC prepares or receives an A Hearing Officer shall report to the NEC a report, the NEC submits its
application to amend the Niagara summary of the representations made recommendations to the Minister. In
Escarpment Plan, it is required to together with his or her opinion regarding ~ — | SO ¢ases, the Minister may make the
appoint one or more Hearing Officers whether the proposed amendment should be final decision. Inother cases, the

for the purpose of receiving accepted, rejected or modified with reasons. Minister may make arecommendation
representations from the public.*** to Cabinet.

*Members of the Environmental Rview Tribunal may be appointed as Hearing Officers under the Niagara Escarpment Plaming and Development Act
("NEPDA") to hear appeals of Niagara Escarpmat Commission decisions on development permits and to conduct hearings on applications to amend the
Niagara Escarpment Plan.

**Since the proclamation of the Red Tape Reduction Act, 2000, S.O. 2000, c. 26 (Bill 119) amendments to the NEPDA, deemed confirmations can also
occur where the parties have reached a sttlement on the conditions of the development permit. The decision of the NEC may be deemed confirmed prior
to going to the Minister if (a) the decisiorwas to issue a development permit; (b) the parties who appeared at the hearing have agreed on all of the terms
and conditions that should be included in the development perit, and these are set out in the Hearing Officer's report; and (c) it is the Hearing Officer's

opinion in the report that the decision to isue the development permit with the agreed terms and conditions would be correct and should not be changed.

***Hearing Officers are normally appointed lp the NEC to conduct hearings on proposed Plan amendments only if objections are made to the proposed
amendments.
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