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Message from the Chair

| am pleased to present the Business Plan which sets forth the priorities of the
Envirormental Review Tribund for the period 2004-2007, and highlights the
chdlenges and priorities for the coming year.

The Tribuna embraces the chalenge of improving onits record of achieving its
performance targets.

| believe that the public rightfully expects the highest possible qudity of decision
meaking from Ontario’ stribunds. Public atention and concern are particularly
focused on environmenta issues. That'swhy we are giving priority to member
training, recognizing as we do, the increasing complexity of many of our hearings.

We are committed to public access. That's why we emphasize outreach by way
of public information sessons and our website. We recognize that the cost of
participation must be reasonable in order to preserve access. Provison of
mediation services helpsin this effort.

We know too, that the public expectstimeliness. Achieving our targets will
provideit.

Members and aff at the Tribund will be working towards the god's set forth in
this Plan.

lan McPhail, Q.C.
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Tribunal Mandate

The Environmental Review Tribund is committed to conducting timely, fair, efficient
and impartia hearings which protect the environment and are consgtent with the

governing legidation.

The Tribuna functions as aquas-judicial body, subject to the rules of naturd justice
and the requirements of the Statutory Powers Procedure Act. The Tribunak:s
primary roleis adjudicating applications and gpped's under various environmenta and
planning statutes.  The Tribuna hears gpplications and appeal's under the
Environmental Assessment Act, the Environmental Protection Act, the Ontario
Water Resources Act, the Nutrient Management Act, 2002, the Safe Drinking
Water Act, 2002, and the Pesticides Act, and leave to gpped agpplications under the
Environmental Bill of Rights, 1993. The Environmental Review Tribund adso
functions as the Office of Consolidated Hearings to hear gpplications made under the
Consolidated Hearings Act and as the Niagara Escarpment Hearing Office to hear
development permit gppeals and Niagara Escarpment Plan amendment applications
under the Niagara Escarpment Planning and Development Act.
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Tribunal Functions

The Environmenta Review Tribund has four main functions which are

1. Outreach

2. Mediation

3. Staff Processing of Hearings
4. Hearings and Decision Making

1. OUTREACH

Passive Component:

The passive component of the Tribuna:s outreach function consists of a number of
initiatives. The Tribund has created guides explaining its role and procedures to be
digtributed upon request.  The Tribund has awebsite which provides awide variety
of materid updated an ongoing basis. Website users have access to current
information regarding the Tribuna and its hearings, including its decisons, orders,
forms, relevant statutes, and Rules of Practice.

Active Component:

The active component of the Tribunaks outreach function includes a number of
initigtives. These are saff responses to questions from clients, public information and
education sessons delivered by senior gaff or Tribuna members, and stakeholder
consultation. The public information sessons are held by the Tribuna to inform the
public of the hearing process prior to complex hearings or hearings with subgtantia
public interest. Upon request, education sessions are held to educate various public
groups about the Tribunak:s jurisdiction, processes and other matters. The Tribunal
seeks feedback regarding new poalicies, procedures and generd operationa issues.
The public can dso provide feedback to the Tribund by using the form created on the
website for that purpose.

2. MEDIATION

The use of mediation in the hearing process encourages parties to narrow or settle
their differences. It often removes the need to proceed to a hearing or shortens
hearings by reducing the number of issues to be adjudicated.

The Tribunaks senior Saff and mogt of its members have received certified training in
mediation. Mediation, generdly conducted 30 days before the commencement of a
hearing, is offered in appeal hearings before the Tribunal, and before the Niagara
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Escarpment Hearing Office. In al other cases, the Tribuna will provide mediation
upon request.

3. STAFF PROCESSING OF HEARINGS

Thisfunction includes dl adminidrative steps necessary to process an

gpped /application from the date of firg filing to the beginning of the hearing. The
Tribuna hears apped Sapplications pursuant to nine different satutes. When an
gpped /application isrecaived, it is dedt with through one of five different
adminigtrative processes. Each processincludes:

- screening the gpped/application to assessits compliance with the Act under
which it wasfiled;

- asdgning it to the appropriate hearing process,

- scheduling the hearing;

- monitoring and administering the process through to the rendering of the written
decision.

4. HEARINGSAND DECISION MAKING

This component is entirely in the hands of the Tribund members, dl of whom are
Order-in-Council appointees, and includes hearings held by members and their
written decisions.

All recommendations/decisions made on gpped's under the Niagara Escar pment
Planning and Development Act of development permit applications are required by
legidation to be made within 30 days of the conclusion of the hearing or within such
longer period as the Minister of Natura Resources may adlow. Niagara Escarpment
Pan amendment application decisions must be rendered no more than 60 days after
the conclusion of the hearing or within such extended time as the Niagara Escarpment
Commission may specify. Tribund decisons on the Environmental Bill of Rights,
1993 leave to apped applications are to be made within 30 days after the day on
which the gpplication isfiled, unless the Tribuna determines that, due to unusua
circumstances, alonger period is needed. In al other types of decisons, Tribuna
members endeavour to render their decison within 30 days of the completion of the
hearing or the filing of fina written submissons (if ordered by the hearing pand).
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Annual Report on Key
Achievements for 2003-2004

The Tribuna releasesits report on its annua achievementsin its Annua Report, which is
presented to the Minigter of the Environment within 90 days following the end of the fisca
year.
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Key Commitments and Strategies for
2004-2005

The Tribuna has st the following gods as priorities for the fisca year 2004-2005:
1. OUTREACH

The Tribuna will continue to improve its communication with stakeholders, parties
and members of the public. The Tribuna will dso continue to provide information to
the public viaiits webdte, guides, and through public information sessons.

Commitment #1; Public Information and Education Sessions;

The Tribund will continue to conduct public information sessons to inform the public of
the hearing process prior to the commencement of complex hearings or hearings with
subgtantia public interest. The Tribund will provide, upon request, educationa
presentations to interested groups.

Risk Assessment:

The Tribund will continue to provide public information sessons prior to the
commencement of complex hearings. It is anticipated thet the Tribuna will conduct a
large number of these sessions due to the increasing complexity of its hearings and the
increase in public interest in environmental matters. Conducting these sessions will
increase the Tribunal’ s travel and advertising expenditures.

Commitment #2; Website Access:

The public has embraced the website as the primary way to access information about
the Tribund and its processes. The Tribuna will continue to use its website to
provide copies of decisions and orders, the Tribuna’s Rules of Practice and relevant
datutes, receive stakeholder feedback, and notify the public of the status of ongoing
hearings. The Tribuna-s website will continue to be updated daily with hearing-
related information.

The Tribuna will continue its review of its website thisfiscd year in order to assessits
ease of use and ability of the public to readily access information.
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Risk Assessment:

There are very few risk factors related to the updating of information on the website
since the Tribuna has a systems officer to perform thistask. Until March 31, 2004,
the Tribuna received its connection free of cost through the gateway from another
agency, the Ontario Energy Board. However, with the passing of amendments to the
Ontario Energy Board Act, the Ontario Energy Board has become a self-finanang
crown corporation without share capita requiring the Tribuna to etablish itsown
connection at a Sgnificant cost.

Commitment #3; Guides:

The Tribund will undertake to update its guides immediately following changesto any
Act, regulation or the Tribund’ s Rules of Practice. These guides will be availablein a
downloadable format or in paper form, upon request.

Rigk Assessment;

There are limited risk factors relating to the production of these updated documents.
The Tribund has reformatted these guides in aword formet that alows ease of
update of the documents. This format does not require any

additiona financia resources for production, but the Tribuna will have to make a
commitment to set asde staff time for the production and proofreading of the
documents.

2. MEDIATION

Mediation is available to dl parties in proceedings before the Tribund. The senior
gaff of the Tribuna and severd of the Tribuna members have been certified through
accredited courses. Mediation will be offered, in atimely manner, to dl partiesand is
generdly held 30 days prior to the commencement of ahearing. The use of mediation
in the hearing process encourages parties to narrow or settle their differences. It
often removes the need to proceed to a hearing or reduces the number of hearing
days and issues to be adjudicated, thereby reducing costs for the parties and
taxpayers.
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Commitment #4: Mediation Services;

The Tribuna will continue to offer these servicesin every gpped and, upon request, in
al applicationsit recelves in order to encourage partiesto resolve their issues. In
addition, after the completion of the mediation sesson, the Tribund issues
Questionnaires to the parties to ascertain how performance standards have been met.
The Questionnaires are designed to request comments regarding the parties’ level of
satisfaction with the process and the Tribund’ s involvement. The Tribund will monitor
the success rate of the number of casesin which mediation sessons were held and
subsequently did not proceed to a hearing.

Risk Assessment:

Mediation should be done in atimey manner. The Tribund iswilling to asss parties
in mediating their case before or during the hearing age. However, in the past, not
al parties wished to participate in the mediation process even though other partiesto
the case had requested these services. Thisisafactor outside the Tribund’s contral,
which may adversdly impact on the public's perception of the Tribund’s
performance. This perception may be that the public considers that they are not
recelving a service which may provide cost saving measures (both public and private),
and which eiminates the need for or reduces the length of a hearing.

The Tribuna will need to assess, on a case-by-case basi's, whether to assign
resources for mediations that last longer than one day.

Questionnaires completed by parties at the conclusion of amediation sesson provide
the Tribuna with vauable input into the process. In the past, some completed
Questionnaires contained comments about the process prior to the commencement of
the Tribund’ sinvolvement or comments of a nature which were beyond the mandate
of the Tribund. The Questionnaires are submitted anonymoudly in order to
encourage truthful responses and ensure fairness for those people who may appear
before the Tribunal again in the future. Therefore, it isimpossble to address the
concerns or clarify the Tribund’s role directly with the concerned party.

3. STAFF PROCESSING OF HEARINGS
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This phase includes dl adminigtrative steps necessary to process an
gpped /application from the date of firdt filing to the rendering of the written decison.

Commitment #5: Timeliness in scheduling hearings:

The gtaff is committed to ensure that every gpped/application is processed through
the appropriate adminigrative mechaniam to provide timely scheduling of al metters
before the Tribunal. Staff will adhere to timeliness standards to ensure, on average,
cases to be heard are scheduled within 30 calendar days from the date the
appedl/application isreceived by the Tribund. On average, cases will be scheduled
within seven cdendar days from the date the Tribuna receives dl the necessary
information/documentation from the parties to the proceedings. This commitment
does not apply to the scheduling of hearings under the Consolidated Hearings Act
as the adminigtrative process does not alow for the scheduling of these hearings
within 30 days.

Risk Assessment:

In the scheduling of complex hearings, it may be difficult for the Saff to adhereto
the scheduling standards. In multi-party proceedings, it may be difficult to
coordinate the receipt of information from dl partiesin atimey manner. The staff
will endeavour to ensure that al parties receive the same standard of excdlencein
scheduing dl cases.

The Tribund has no control over the Size or complexity of itsworkload. The
number of cases filed with the Tribund is dependent, in alarge part, on the number
of Orders or Certificates of Approva issued by Directors of the Ministry of the
Environment and on the number of development permit gpplications issued or
refused by the Niagara Escarpment Commission. The increase of the issuance of
these instruments by the Ministry or the Commission will impact on the number of
appeal gapplications filed with the Tribund. Given the Tribuna:s small gaff
complement, alarge number of new appeds and applications will impact on the
gaff=sworkload and its ability to comply with these scheduling standards.

The Tribund aso has no control over the increase of respongbilities to meet its
mandate if changes or amendments are made to its governing legidation. This may
aso impact the taff=s ability to meet its scheduling sandards.

4. HEARINGSAND DECISION MAKING
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This phase includes the conduct of mations, prdiminary hearings and hearings and the
writing of decisons.

Commitment #6: Courtesy and Respect at Hearings:

Tribuna members are committed to ensuring that al parties are trested with courtesy
and respect when appearing before the Tribund a a hearing. The Tribund has
developed a Complaints Policy to address concerns about the conduct of its
members. The Tribund treats al such complaints very serioudy and will comply by
investigating any complaint brought forward in accordance with the Complaints
Palicy.

Risk Assessment:

If acomplaint concerning the conduct of amember a a hearing isinvestigated and
determined to be well founded, the Chair will report the incident to the appropriate
Minigter and the Public Appointments Secretariat.

Commitment #7: Timelines of Decision Rendering:

Tribund members will comply with dl legidated requirements. For those decisons
without legidated requirements excluding decisons under the Consolidated Hearings
Act, Tribund members will endeavour to render 90% of al decisons within 30 days
following completion of the hearing or thefiling of fina written submissons (if 0
ordered by the hearing pand).

Risk Assessment:

The Tribuna has no control over the Size and complexity of itsworkload. The
number and complexity of cases heard by the Tribuna is dependent on the number
and complexity of gpplications and gppedsfiled. Anincreasein the number of
gpplications and appeds, coupled with an increase in the number of Sitting days, may
prevent Tribuna members from meeting this target.

Commitment #8: Training for Tribunal Members:

All newly appointed members receive training before Stting hearings on their own.
Members are expected to review the various Acts, relevant decisons and Rules of
Practice of the Tribund. Memberswill observe hearings before attending hearings as
pand members. Once members are comfortable as pand members, they will then

Business Plan 2004-2007
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chair hearings with other members and write decisons. After the completion of this
cycle, members are then assigned to conduct hearings on their own.

All members participate in the Tribund’ s learning program, which is held regularly
throughout the year. The learning program is designed to enlighten the memberson a
broad range of issues facing the environmenta and adminidrative law communities.
Members dso attend in-house training sessions conducted specificaly on the
Tribund’s legidation, Rules of Practice, and adminigtrative processes. Membersaso
attend courses and conferences held by other organizations, such as the Council of
Canadian Adminigrative Tribunas, the Society of Ontario Adjudicators and
Regulators and the Law Society of Upper Canada. Some members also attend
courses on dternative dispute resolution.

Risk Assessment:

It takes Sgnificant training and time for new members to become proficient
conducting hearings on their own and acquiring afull casdoad of hearings. This could
impair the Tribuna’ s ability to schedule and conduct casesin atimdy manner.

Commitment #9: Report on appeals and judicial review of Tribunal Decisions:

The Tribund will report on the outcome of appeds of its decisons to the Minister of
the Environment, Cabinet or the courts. The Tribuna will report on any court
decisons arising from ajudicid review of adecisgon of the Tribund. The Tribund will
review and anayze its own practices to take into account the results of any such

appedls.

Risk Assessment:

The Tribuna will have to receive a copy of the court decision in order to report on it.
The Minigter of the Environment is required, in accordance with the Memorandum of
Understanding, to provide a copy of hisor her decision to the Tribunal.

Thereis no requirement for any party to advise the Tribund thet they are gppedling its
decison. The Tribund can only report on adecison if it has been advised of afurther

appedl.
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Future Challenges 2005-2007

The workload of the Tribund is dictated by legidation and the various decisions,
orders and permitsissued by the Minigtry of the Environment and the Niagara
Escarpment Commisson. Amendmentsto legidation or new legidation have an
impact on the volume and complexity of hearings before the Tribund.

The Ontario Government has proclaimed the Nutrient Management Act, 2002, and
the Safe Drinking Water Act, 2002. These Acts designate the Environmenta
Review Tribund as the appellate body for apped s from orders, certificates of
gpprovd, licences and permits issued under certain legidation. It is anticipated that
the workload will increase once appedls are received under the Nutrient
Management Act, 2002. The Tribund will be required to develop atraining plan for
members and Saff regarding this legidation.

More enforcement and monitoring of environmental matters by the Ministry of the
Environment may result in an increase in the number of appedls.

It isanticipated that controversd issues may arise from aggregate resource
amendment gpplications filed to expand existing or cregte new quarriesin the Plan
Area under the Niagara Escarpment Planning and Development Act. Asthe
Niagara Escarpment Hearing Office, the Tribuna may be faced with conducting
lengthy and complex hearings. Senior gaff of the Niagara Escarpment Commission
have advised the Tribund that the number of wineries within the Plan Areaislikdy to
double or triple within the next three to five years. This may affect the number of plan
amendment applications and development permit gppedls filed with the Tribund. The
Niagara Escarpment Commission is currently establishing, through a public process,
policies on water taking and wind power. It isanticipated that both policies, once
adopted, will be controversd to one sector or another. As aresult, applications for
plan amendments or development permits may result in appeals which will impact
upon the work of the Tribunal.

With increased workload and new respongbilities, the Tribuna will face the chalenge
of establishing additional administrative processes and/or policies. Training saff and
memberswill be apriority in order to handle the increase in respongibility. An
increase in gppeds will have an impact on Tribund expenditures, which may include
the hiring of new Tribuna members and/or staff, increased travel and direct hearing
related cogs. Even with an anticipated and significant increase in the caseload, the
Tribund will continue to strive to maintain its high sandard of meeting its performance
Mmessures.
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Aswith dl quas-judicid tribunas, new members require consderable training, and
experience has shown that a new member normally takes a least one year before
being able to handle afull casdoad. Within the next fiscd year, the appointments of
four full-time members expire. This could result in a potentid change in membership
and additiond training requirements.
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Key Performance Measures

1. Outreach

Core Function:

with the public.

number of vidtorsto the
gte to monitor itsuse.

Goag'Outcomes Measures Targets/Standards 2004-2005
Commitments

Commitment #1: Public The Tribund will conduct | Present public The Tribund will

information sessonswill be | public information sessons | information sessonsin conduct public

used to promote public prior to the cases of complex information sessons

awareness and knowledge | commencement of its hearings or substantia prior to the

of the Tribuna’ s mandate complex hearings. public interest. commencement of

and hearing process. complex hearings and
hearingswith
substantial public
interest.

Commitment #2: Webgte The Tribund will continue | Continued increasein Theinformation

Access itsreview of itswebdgteto | theuseand efficiency of | contained on the

improve ease of access the ste, webgte will be
The Tribund will useits and the Tribund will reviewed and
webdgite to communicate continue to track the improvements made to

ensure ease of usefor
the public.

Business Plan 2004-2007

14

Environmental Review Tribuna




The webste will be
updated each business

day.

Any amendments to the
Rules of Practice,
Practice Directions and
Guiddines, or
publication of the
annua report will be
posted as approved.

Commitment #3: Guides
will be updated.

The Tribund will review
itsguidesin order to
update the information to
ensure accuracy and
congstency.

Continued
communication of the
hearing processto the
public.

Toreview and revise
the guides as changes
to governing legidation
and policies arise.

2. Mediation

Core Function:

GoagOutcomes Measures Targets/Standards 2004-2005
Commitments
Commitment #4: Mediation | When dl parties agree to Increase the number of Continue to offer
Services participate, mediation casesreceiving mediation servicesin
sessonswill generdly be mediaion. every apped and at
Offer Mediation servicesin | held at least 30 days prior the request of the
all apped cases, where to the commencement of partiesin
appropriate, and on request | the hearing. applications.
in gpplication cases, prior to
the commencement of the Questionnaires will
hearing. be sent to dl parties
at the completion of
the mediation sesson
to ascertain their
Business Plan 2004-2007 15 Environmental Review Tribunal




levd of satisfaction
with the process and
the Tribund’s
involvement.

The Tribund will
monitor the success
of mediation sessons
by tracking the cases

that are resolved
prior to the hearing.
3. Staff Processing of
Hearings
Core Function:
Goadg/Outcomes Measures TargetsStandards 2004-2005
Commitments
Commitment #5: Hearings will be scheduled | On average, hearing Saff will adhereto the

Improve Timelinessin
Scheduling Hearings

within thetimdiness
standard.

dates will be scheduled
within 30 caendar days
from the date of the
receipt of the
application/apped and 7
cdendar days from the
date the Tribund
receives dl necessary
information/
documentation from the
parties.

target.
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4 ea 0S A0
DECIS0 aKINg
ore O
GoagOutcomes Measures Targets/Standards 2004-2005
Commitments
Commitment #6: The Tribund will survey To provide Results of hearing
Tribunad Memberswill trest | hearing participants through | Questionnaires that Questionnaireswill be
al participantsin ahearing Questionnaires a the monitor respect and reported in the
with courtesy and respect. completion of the hearing courtesy accorded to Tribund’s Annud
to monitor respect and hearing participants by Report.
courtesy. Tribund members and
investigate complaintsin | All complants will be
All complants will be accordance with the treated serioudy and
investigated in accordance | Tribund’s Complaints the Tribund will
with the Tribund’s Palicy. comply with its
Complaints Policy. Complaints Policy.
Commitment #7: The Tribund will track the | Decisonswill be In 90% of al hearings
Tribund Memberswill timeit takes to render rendered within 30 days | hed, Tribund
render timely decisons. written decisions. of find arguments, members will adhereto
excepting hearingswith | the target.
legidated timdines and
hearings under the
Consolidated Hearings
Act.
Commitment #8: Members will receive Memberswill betrained | New members are

Training of Members. adequate training to in the conduct of trained to conduct
conduct hearings, write hearings, knowledge of | hearingsindependently
decisonsand, in some legidation and Tribuna within one year of
cases, conduct mediation rules, decison writing gopointment. All
sessions. and dternative dispute members will receive

resolution. ongoing training
regarding the
Business Plan 2004-2007 17 Environmental Review Tribunal




Tribund’slegidation,
Rules of Practice and
adminigrative policies.

The Tribund will
continue to conduct its
learning program
designed to enlighten
memberson
environmenta issues
and adminidrative law.

Commitment #9:

of Tribund Decisons.

Appedsand judicid review

The Tribund will report the
outcome of any gpped of
itsdecisonsor judicid
review applications.

Review and andyze the
outcome of any apped

of itsdecisonsor judicid

review gpplications.

The Tribund will
Lummarize any
decision on apped or
judicid review inits
Annua Report. The
Tribund will review
practicesin light of any
decisions of apped.

Business Plan 2004-2007

18

Environmental Review Tribuna




2004-2005 Approved Budget

Environmental Review Tribunal
($000's)

General Account for the Operation of the Tribunal:

Sdaries and Wages* $1,002.9
Other Direct Operating Expenditures 396.9
Tota $1,399.8

Fundsallocated for Safe Drinking Water, L arge Waterwor ks Compliance,
Walkerton Inquiry Report — Part 2:

Other Direct Operating Expenditures 410.0

Funds allocated for Nutrient Management:

Other Direct Operating Expenditures 61.3

Totd Funds dlocated to the Tribund: $1.871.1

*Asof thisfiscal year, benefits are being managed centrally.
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lnquiries

Susan E. Dunn

Tribunal Secretary
Environmenta Review Tribund
2300 Y onge Street, 12" floor
Toronto, ON M4P 1E4
Teephone  416-314-4600

Fax: 416-314-4506
Email: erttribunalsecretary@ert.gov.on.ca
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