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ORDER DELIVERED BY HELEN JACKSON
REASONS

Background

[1] On October 7, 2019, and amended October 11, 2019, Amy Shaw, Director, Ministry of the Environment, Conservation and Parks (“MECP”) issued Director’s Order No. 3858-BCFPDZ (“Director’s Order”) to NexCycle Industries Ltd. and NexCycle Properties Ltd. (the “Appellants” or “NexCycle”).  The Director’s Order relates to a property located at 50 McLean Road in the Township of Puslinch as described in the header above (the “Site”).  The Site is approximately 89 m wide by 410 m long and is about 9.17 acres.  The Site is owned by NexCycle Properties Ltd., who leases the Site to NexCycle Industries Ltd. who operate a glass recycling facility at the Site.  Strategic Materials Inc. (“SMI”) wholly owns both Appellant companies through other holding companies.  SMI is headquartered in Texas.   
[2] The work ordered, and the associated completion dates, are set out in Part 2 of the Director’s Order.
  The October 11, 2019 Amendment
 modified the compliance dates for the work ordered.  A further minor modification to the day for a monthly inventory report to be provided to the Director was identified by the Appellants and agreed to by the Director as noted in a letter to the Tribunal dated November 28, 2019.

[3]   In summary, the Director’s Order Items 1 to 4, require the Appellants, by specified dates, to take all necessary steps to: retain a qualified Consultant(s) satisfactory to the Director and have the consultant complete and submit an application for an Environmental Compliance Approval (“ECA”) for a Waste Disposal Site (Transfer and Processing).  Items 5 and 6 require an estimate of financial assurance in relation to the potential clean-up of the Site.  Item 7 requires that a monthly inventory report be provided to the Director.  Item 8 requires the reporting on staff training about dust and odour control, prevention and response.  Items 9 and 10 relate to vermin control.  Items 11 and 12 relate to weekly inspections and reporting.  Items 13 and 14 relate to the installation of replacement socks on outdoor hoppers.  Item 15 requires that the Order be provided to any person with an interest in the Site.  

[4] On November 8, 2019, the Appellants filed a Notice of Appeal of the Director’s Order with the Environmental Review Tribunal (“Tribunal”).  The Appellants appealed the Director’s Order in its entirety, including all the work ordered.  The Appellants dispute the need for an ECA for a waste disposal site and the need for work that is already being addressed.  
[5] By letter of October 30, 2019, the Appellants seek a stay of Items 1 to 6 in the Director’s Order that relate to the requirement for an ECA for a waste disposal site and a financial assurance estimate pending the disposition of this appeal.  
[6] The Tribunal held an Interim Stay Motion Hearing by way of telephone conference call (“TCC”) on November 1, 2019.  On the TCC, the Appellants indicated that the Interim Stay request was on the consent of the Director, with the agreement that the Stay Motion would proceed in writing with a schedule of submission dates in short order.  The parties submitted that there are no prohibitions under s. 143 of the Environmental Protection Act (“EPA”) for granting the interim stay; and further, that the granting of an interim stay was the most practical and productive approach. Based on the information filed in the request for the interim stay and the submissions of the parties, particularly the submission of the parties that there are no prohibitions to the granting of an interim stay, the Tribunal provided an Oral Order granting the Interim Stay of Items 1 to 6 of the Director’s Order pending the disposition of the Appellants’ Stay Motion.  
[7] The Tribunal directed that the Stay Motion be heard in writing, with the last of the submissions provided to the Tribunal by December 6, 2019.  The Director contests the requested stay of Items 1 to 6.  This decision provides the Tribunal’s Order with reasons on the Stay Motion.   
Issue
[8] The issue is whether the Tribunal should grant a stay of Items 1 to 6 in the Director’s Order until the disposition of the Appellants’ appeal of the Director’s Order. 
[9] The outcome on the stay motion depends on the sub-issues of: (i) whether s. 143(2) or 143(3) of the EPA prevent the Tribunal from issuing a stay; and (ii) whether the test in RJR-MacDonald Inc. v. Canada (Attorney General), [1994] 1 S.C.R. 311 (“RJR-MacDonald”) as incorporated in Rule 110 of the Tribunal’s Rules of Practice (“Tribunal Rules”) is met to warrant a stay.
Relevant Legislation and Rule
[10] The relevant provisions of the EPA and Tribunal Rules are as follows:
Environmental Protection Act
143(2)
The Tribunal may, on the application of a party to a proceeding before it, stay the operation of a decision or order, other than,

(a)
an order to monitor, record and report; or

(b)
an order issued under section 168.8, 168.14 or 168.20.
143(3)
The Tribunal shall not stay the operation of a decision or order if doing so would result in,
(a) danger to the health or safety of any person;

(b) impairment or serious risk of impairment of the quality of the natural environment for any use that can be made of it; or

(c) injury or damage or serious risk of injury or damage to any property or to any plant or animal life.

Tribunal Rule
110. The Party shall provide evidence and submissions in support of its motion respecting:

(a)
how the relevant statutory tests that are applicable to the granting or removal of a stay are met; 

(b)
whether there is a serious issue to be decided by the Tribunal;

(c)
whether irreparable harm will ensue if the relief is not granted; and

(d)
whether the balance of convenience, including effects on the public interest, favours granting the relief requested. 
Discussion
[11] The evidence on the motion consisted of affidavits from Laurence Borg, President of NexCycle Canada Inc., on behalf of the Appellants; and Amy Shaw, Director, and Robert Baranski, part owner of Barco Material Handling Ltd. (“Barco”) on behalf of the Director.  Barco makes wooden pallets and is located immediately adjacent to the Site.  There were no cross-examinations on the affidavits.  The background information set out in these reasons is subject to findings of fact that will be made on the evidence at the hearing on the merits of the appeal.
NexCycle’s Position on the Stay Motion
[12] The motion materials describe NexCycle as the leading recycler of glass in Ontario.  The facility receives glass collected from municipal recycling programs, the Ontario Deposit Return Program, post-industrial window plate glass, and automotive glass; which is processed to be re-used in the production of glass products like bottles, construction glass and aggregate.  
[13] This facility is one of over 40 glass recycling facilities operated by SMI in Canada, the United States and Mexico.  As stated in the motion material, only one facility is required to operate as a waste management facility or under the regulatory authority of waste management approvals, licences or permits, and none of these facilities is currently required to post financial assurance as a regulatory condition of operation.
[14] On July 28, 1995, Rosen Continental, NexCycle’s predecessor, received written confirmation from the Ministry that its operations did not require a waste management approval under Part V of the EPA on the basis of a Regulation 347 exemption. Since that time, the facility has operated on the basis that it does not require an EPA Part V approval.  However, NexCycle holds environmental compliance approvals under the EPA and the Ontario Water Resources Act (“OWRA”) for air emissions and stormwater management.
[15] The Ministry first suggested that NexCycle required an EPA Part V approval in 2012.  The next instance was in March 2019, when an MECP environmental officer stated that NexCycle required an EPA Part V approval and requested a complete application by June 28, 2019.  In response, NexCycle obtained a legal opinion that the Site does not require such approval, which it communicated to the MECP. 
[16] NexCycle has obtained a cost estimate of $38,400 from its environmental consultant to do the work required by Items 1 to 6 of the Director’s Order, not including additional work that will be required during the MECP review process, or the application fee charged by the MECP.  
[17] NexCycle expects that the total cost will be in the range of $50,000 to $100,000, which does not include the time that NexCycle staff will be required to spend on the project, based on NexCycle’s recent experience with an amendment to an environmental compliance approval for air emissions.
[18] NexCycle notes that in the event that Items 1 to 6 of the Director’s Order are ultimately revoked by the Tribunal, NexCycle will have no legal ability to recover these costs from the MECP.  
[19] NexCycle states that the Site is currently regulated by the MECP under the general requirements of the EPA and the OWRA.  Like most other industrial and manufacturing facilities in Ontario, NexCycle is specifically regulated in accordance with the terms and conditions of two ECAs.  As well, the facility is regularly inspected by MECP environmental officers, who possess considerable statutory authority to impose issue-specific requirements on NexCycle as may be required to address environmental issues. 
[20] NexCycle notes that the Director’s Order requirement to obtain an EPA Part V approval seeks to address an interpreted regulatory requirement, not any environmental issue at the facility.

The Director’s Position on the Stay Motion
[21] The Director indicated that despite significant abatement efforts by the MECP since 2011 to reduce the amount of stockpiled glass and address the off-site adverse effects, significant environmental issues with the Site have persisted.  In September 2012, the MECP carried out two inspections at the Site (Air and Subject Waste), and both inspections noted failures.  The main observations from the inspections were as follows: 

· There was approximately 85,000 tonnes of commingled glass stockpiled on Site, all outside on the ground. Some of the commingled glass had been there for many years, some contained significant amounts of waste residues like plastic and organics, and some was falling onto adjacent property. 

· The stockpiles emitted dust and odour. 

· There was non-compliance with the Air ECA as new equipment had been installed without approval. 

· New Emission Summary and Dispersion Modelling was required as the modelled fugitive emissions showed standards of Particulate Matter (PM10) and Total Suspended Solids were exceeded off-property. 

· A stormwater collection system was needed as stormwater at the Site was not contained but rather was running off the stockpiled materials and offsite into a neighbouring ditch. 
[22] The final inspection report commented that the 1995 letter from the Ministry exempting the Site from the requirement to obtain a waste ECA needed to be reassessed in light of the nature and composition of the waste glass currently being received and stored at the Site.

[23] Between 2013 and 2014, the number of complaints the Ministry received about the Site escalated. In 2014 alone, there were 112 complaints.  NexCycle achieved compliance with the Provincial Officer’s Order by June 2016 and agreed to continue to report on the percentage of residuals semi-annually with a target of achieving ten percent residuals by December 31, 2018.

[24] The Director alleges that the site currently has over 50,000 tonnes of stockpiled glass comingled with organics, metals, plastics and paper stored in large piles outside along with piles of non-glass waste known as residuals, significantly more than was present at the Site in September 2015 (16,500 tonnes).  The operations at the Site are resulting in adverse effects on the neighbouring property due to dust, fine glass particles, odour, seagulls/vermin and stormwater runoff. These adverse effects have been confirmed by the Ministry on several occasions. NexCycle has taken insufficient action to remedy them. 
[25] The stormwater runoff from the Site exceeds the Provincial Water Quality Objectives for several metals and has elevated levels of Biochemical Oxygen Demand and Total Ammonia.  Yet, the stormwater management facility approved through an ECA issued in March 2017 has not been constructed and no stormwater controls or contingency measures have been implemented to prevent runoff from the Site. 
[26] In summary, despite the Ministry’s persistent efforts over the past several years to bring the Site into compliance with environmental laws, NexCycle continues to discharge, cause or permit the discharge of a contaminant into the natural environment that causes or may cause adverse effects.  This combined with NexCycle’s refusal to apply for a waste ECA formed the background and reasons for the Director’s Order issued on October 7, 2019 and amended on October 11, 2019. 

[27] The MECP submits that a waste ECA would require NexCycle to operate their waste facility under strict conditions which would not otherwise be regulated or required through the issuance of an Air or Industrial Sewage ECA.  Typical waste ECA conditions include: restrictions on hours of operation, a maximum amount of waste that can be stored, restrictions on the types of wastes that can be accepted, residual waste removal requirements, spill reporting procedures, complaint reporting procedures, waste handling staff training requirements, creation of an operations manual, incoming waste inspections and notification to the Ministry of owner changes. An important condition included in all waste ECA’s is the requirement for the submission of financial assurance to the Ministry in the event that the facility closes or otherwise ceases operations at the Site and the stockpiled waste is not removed.

Analysis and Findings
[28] Rule 110 refers to the relevant statutory tests in 110(a), which in this case are set out in s. 143(2) and 143(3) of the EPA, and incorporates, in 110(b) to (d), the test for a stay set out in RJR-MacDonald.  This test considers: (i) whether there is a serious issue to be decided; (ii) whether irreparable harm will ensue if the relief is not granted; and (iii) whether the balance of convenience, including effects on the public interest, favours granting the relief requested.
[29] The parties agree that there is no statutory bar to the Tribunal granting a stay, as neither s. 143(2) nor 143(3) of the EPA applies in this instance. 
[30] The Tribunal is satisfied that the Director’s Order is not an order to monitor, record and report under s. 143(2)(a) and that it was not issued under any of the sections listed in s. 143(2)(b).  
[31] Likewise, under s. 143(3), the Tribunal is satisfied that staying the operation of the Director’s Order would not result in: danger to the health or safety of any person; impairment or serious risk of impairment of the quality of the natural environment for any use that can be made of it; or injury or damage or serious risk of injury or damage to any property or to any plant or animal life.  While the Director is concerned about a delay in the work necessary to address the adverse effects of the operations at the Site, the Director recognizes that there is insufficient evidence at this time to show that the threshold test in s. 143(3) would be met if the requested stay were granted. 
[32] The Tribunal finds that there is no statutory bar to granting a stay under s. 143(2) or 143(3) of the EPA.  The Tribunal now turns to the test for a stay in RJR-MacDonald and Rules 110(b) to (d).
Serious Issue
[33] As stated in Limoges v. Ontario (Ministry of the Environment), [2007] O.E.R.T.D. No. 14 (“Limoges”), at para. 56, the question of whether there is a serious issue to be decided by the Tribunal “has a very low threshold, intended only to rule out frivolous or vexatious claims.”  The Director concedes for the purpose of this stay motion that the appeal raises a serious issue to be decided by the Tribunal.
Findings on Serious Issue
[34] The Tribunal is satisfied that there is a serious issue to be decided by the Tribunal.  The issues raised by Items 1 to 6 of the Director’s Order are serious issues about the Director’s jurisdiction to require NexCycle to apply for an environmental compliance approval for a waste disposal site and to provide a financial assurance estimate.
Irreparable Harm
[35] In RJR-MacDonald, the Supreme Court of Canada described irreparable harm as follows: 

“Irreparable” refers to the nature of the harm suffered rather than its magnitude. It is harm which either cannot be quantified in monetary terms or which cannot be cured, usually because one party cannot collect damages from the other. 

[36] NexCycle submits that the harm they will suffer falls squarely into the second type defined by the Supreme Court of Canada, i.e. harm which cannot be cured because one party cannot collect damages from the other. If a stay is not granted, the Appellants will be required to spend a significant amount of money to retain an environmental consultant to prepare a Part V application and a financial assurance estimate. 

[37] NexCycle will have no legal means of recovering those costs from the Director, by way of civil claim or otherwise, should their appeal of Items 1 to 6 ultimately be successful. There are no other parties named in the Director’s Order from whom NexCycle might claim reimbursement.  NexCycle maintains that the lost costs constitute irreparable harm for the purpose of the test enunciated by the Supreme Court of Canada.

[38] Citing Limoges at para. 60 and Baker v. Director, Ministry of the Environment, [2013] O.E.R.T.D. No. 21 (“Baker”) at paras. 81-82, the Director submits that the party seeking the stay must demonstrate that irreparable harm would in fact occur if a stay is not granted. Unsubstantiated claims or proof of a risk of irreparable harm are not sufficient. 
[39] The Director is of the view that the requirements of Items 1 to 6 are not onerous.  Notably, complying with Items 1 to 3 should not involve any cost as this consists of selecting and retaining a consultant and providing confirmation to the Director.  The consultant estimates that complying with Items 4 to 6 would be $38,400, which the Appellant inflates up to $100,000.  The Director submits that this inflated amount should be rejected by the Tribunal, as it relates to costs after the submission of a waste ECA application and financial assurance estimate.  The Director’s Order requires the preparation and submission of a waste ECA application and financial assurance estimate. It does not cover the period after the application and estimate have been submitted.  
[40] Further, the Director submits that NexCycle provides no evidence that $38,400 will cause them irreparable harm.  The Director states that this amount is an insignificant cost to NexCycle, given that the parent company has estimated annual revenues of US$260 million and is the largest glass recycler in North America.  The Director submits that the expenditure of this modest sum will have no meaningful impact on NexCycle nor will their business be irreparably damaged in any way. 

[41] The Director rejects NexCycle’s claim that because they have “no legal means of recovering those costs from the Director” and “[t]here are no other parties named in the Director’s Order from whom the Appellants might claim reimbursement”, they will suffer irreparable harm.  The Director submits that this construes recoverability too narrowly, and that NexCycle have provided no evidence that recovery is not possible from other sources, including customers, suppliers who pay NexCycle to take the glass waste or NexCycle’s parent company.

[42] NexCycle notes that the ERT stay decision that most closely resembles this case is Posthumus v. Ontario (Environment and Climate Change), 2017 CanLII 3658 (ON ERT) (“Posthumus”).  In that case, the Director ordered the appellants to apply for an environmental compliance approval for air discharges. The Director consented to a stay of the requirement pending disposition of the appeal, which the Associate Chair granted.

[43] The Director submits the Posthumus decision has no relevance to the Tribunal’s decision in the present case since it was an order for a stay issued on consent with no analysis of the RJR-MacDonald test including the issue of irreparable harm. 

[44] The Director submits that the Tribunal should deny the stay since NexCycle has failed to demonstrate that they will suffer irreparable harm if a stay is not granted.

Findings on Irreparable Harm
[45] The Tribunal agrees with NexCycle that the appropriate test is whether the costs are recoverable.  The Tribunal is not persuaded by the Director’s submissions that because NexCycle can ‘afford’ the costs of complying with the Director’s Order, that it follows that this cannot be considered ‘irreparable harm’.  It is clear from the findings of the Supreme Court of Canada in RJR-MacDonald that “harm which cannot be cured, usually because one party cannot collect damages from the other” is irreparable harm.
[46] Further, as stated in RJR-MacDonald: “Irreparable refers to the nature of the harm suffered rather than its magnitude”.  As submitted by NexCycle, the magnitude of the harm, whether it be $38,400, $50,000, $100,000 or more, is not relevant.  The Tribunal is not persuaded by the Director’s submission that this is a negligible cost for NexCycle.  The test does not require an evaluation of how onerous the cost is for an appellant, but whether it is recoverable, which the Tribunal finds it is not in this case. 
[47] There is no mechanism whereby NexCycle could recover its costs should it be determined on the merits of the case that the work ordered for a waste ECA and a financial assurance estimate are not legally required.  The Director is the only other party involved at this point.  There are no other parties named in the order so no other entities from which NexCycle could recover its costs.  Passing the costs on, such as to customers or suppliers as suggested by the Director, is not what is intended by the recovery of costs.  
[48] The Tribunal finds that NexCycle has established that irreparable harm would occur if the requested stay is not granted.  Costs, in the magnitude of $38,400 up to possibly $100,000 would be expended by NexCycle that would not be recoverable if NexCycle is successful in their appeal before the Tribunal and found not to be legally required to undertake Items 1 to 6 of the Director’s Order.   
Balance of Convenience and Public Interest Considerations
[49] The third part of the RJR-MacDonald test is an analysis of whether the balance of convenience, including effects on the public interest, favours granting a stay, based on consideration and weighing of the respective harms that will be suffered by the parties. 
[50] NexCycle submits that there is no urgency to submit an application for an EPA Part V approval given that the Site has operated without such an approval for 24 years. NexCycle notes that the matter should be resolved before the Tribunal in the next 6 months. 
[51] Further, NexCycle contends that the Site is already regulated by the MECP under the EPA and the OWRA, and under the terms and conditions of two environmental compliance approvals.  The facility is regularly inspected by MECP environmental officers who possess the authority to address any environmental issue that may arise.  The Director’s Order requirements to obtain an EPA Part V approval and to prepare a financial assurance estimate do not address any environmental protection issues at the facility. 
[52] NexCycle submits that there will be no harm to the public interest if Items 1 to 6 of the Director’s Order are stayed pending resolution of the appeal. 

[53] The Appellant contends that it is not reasonable, logical or administratively efficient to require NexCycle to retain a consultant and bear the costs associated with preparing an application for an EPA Part V approval in advance of a determination of the legal issue by the Tribunal.  They submit that the balance of convenience favours a stay of Items 1 to 6 of the Director’s Order.
[54] The Director submits that a significant factor that the Tribunal must consider in weighing the balance of convenience is the harm to the public interest.  Citing Baker at paras. 89-91 which refers to RJR-Macdonald and confirmed its applicability to a stay motion of an order issued under the EPA, the Director argues that a public authority’s onus in demonstrating irreparable harm to the public interest is less than that of a private applicant.  Consequently, the Director submits that the Tribunal is to assume that irreparable harm to the public interest would result from any stay of the Director’s Order which the Director issued in the exercise of the Ministry’s role to promote the public interest and protect the natural environment.  
[55] The Director submits that granting the stay would substantially harm the public interest given the significant ongoing environmental issues at the Site.  These impacts include paper and plastic labels and rotting food debris being blown into the neighbouring yards and buildings; fine glass particles covering products, people and vehicles; a stench that permeates neighbouring property; and seagulls that number in the hundreds covering vehicles and product with excrement. 

[56] A stay of the Director’s Order would ignore the public interest of the neighbouring property owners and place the burden on them to continue to endure the adverse effects from NexCycle’s operations.  This far outweighs any potential harm to NexCycle.  A waste ECA will ensure that NexCycle operates under strict conditions tailored to the waste processing operations occurring at the Site with the express purpose of limiting or eliminating the likelihood of adverse impacts as a result of these operations. 
Findings on Balance of Convenience and Public Interest Considerations
[57] The Tribunal finds that the balance of convenience and public interest considerations favour granting a stay of Items 1 to 6 of the Director’s Order. 

[58] The fact that NexCycle has operated the facility for many years without the requirement for Part V ECA waste approval weighs heavily in the assessment of the balance of convenience.  Issuance of a stay will have the effect of preserving the status quo until the Tribunal rules on the issue, which is to occur in relatively short order.

[59] The Director has provided evidence of ongoing environmental concerns at the Site, which the Appellant acknowledges.  However, for the purposes of this stay motion, the Director has not articulated how the balance of convenience and the public interest favours requiring the Appellant to apply for a Part V ECA for a waste site prior to the determination of its legal requirement by the Tribunal.  

[60] The Director retains other regulatory tools to ensure the protection of the environment in relation to the Site to protect the public interest.  Items 7 to 15 of the Director’s Order are not stayed, and are in the process of being addressed by NexCycle.  These include measures regarding regular inspection, reporting, and dust, odour and vermin control.  The staying of Items 1 to 6 until the disposition of the appeal does not preclude the Director from taking action it deems necessary in regard to the protection of the public interest.  

[61] Items 5 and 6 require NexCycle to prepare and submit a financial assurance estimate, in relation to the potential clean-up of the Site should the Site close without the removal of stockpiled waste.  The evidence provided in this motion is that the parent company has significant assets.  There is no evidence of imminent risk of abandonment of the Site that would warrant the preparation of a financial assurance estimate prior to the determination of its legal requirement, which will be determined at the hearing of the merits.  

[62] The Tribunal is not satisfied that the balance of convenience and protection of public interest requires the immediate implementation of Items 1 to 6 of the Director’s Order.  

Conclusion

[63] In conclusion, the Tribunal is satisfied that there is no statutory bar to granting a stay of Items 1 to 6 of the Director’s Order under ss. 143(2) or 143(3) of the EPA.  The Tribunal finds that there is a serious issue to be decided, and that irreparable harm will ensue if the stay is not granted.  Lastly, the Tribunal finds that the balance of convenience, including effects on the public interest, favours granting the stay.  
ORDER
[64] The Tribunal orders that Items 1 to 6 of Director’s Order No. 3858-BCFPDZ are stayed until the final disposition of the appeal.  
Stay Granted
“Helen Jackson”

HELEN JACKSON
MEMBER
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